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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
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)
)
)
)
)
)
)
)
)
)
)
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vs.
THOMAS DAVID MOFFAT,
Defendant-Appellant,

Supreme Court No. 39026-2011

--------------------------)
CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE Robert C. Naftz District Judge.

For Appellant:
Molly Huskey
State Appellate Public Defender
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Case: CR-2010-0011934-FE Current Judge: Robert C Naftz
Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Date

Code

User

7/23/2010

LOCT

JENNEFER

cr

Robert C Naftz

NCRF

JENNEFER

New Case Filed-Felony

Magistrate Court Clerk

PROS

JENNEFER

Prosecutor Assigned JaNiece Price

Magistrate Court Clerk

CRCO

JENNEFER

Criminal Complaint- I Count Attempted
Strangulation, IC 18-923( 1)

Magistrate Court Clerk

HRSC

JENNEFER

Hearing Scheduled (Arraignment 08/06/2010
01:30 PM)

Magistrate Court Clerk

SMIS

JENNEFER

Summons Issued Moffat, Thomas D

Magistrate Court Clerk

XSEA

JENNEFER

Case Sealed

Magistrate Court Clerk

7/28/2010

SMRT

BRANDY

Summons Returned Moffat, Thomas D; returned
served 7-27-10

Magistrate Court Clerk

7/29/2010

ATTR

BRANDY

Defendant: Moffat, Thomas D Attorney Retained
Jeromy W Stafford

Magistrate Court Clerk

NOAP

BRANDY

Notice Of Appearance and request for discovery; Magistrate Court Clerk
Jeromy Stafford for dfdt

ARRN

KIM

Hearing result for Arraignment held on
08/06/2010 01 :30 PM: Arraignment I First
Appearance

Paul Laggis

HRSC

KIM

Hearing Scheduled (Preliminary Hearing
08/23/2010 01 :30 PM)

Thomas W Clark

NCCO

KIM

No Contact Order Issued

Paul Laggis

OR DR

KATIE

No Contact Order: Order Comment: No Contact
with victim Expiration Days: 365 Expiration Date:
8/6/2011

Thomas W Clark

DISC

CINDYBF

Request for Discovery- by PA Price.

Thomas W Clark

RESP

CINDYBF

Response to Request for Discovery- by PA Price. Thomas W Clark

8/18/2010

CONT

AMANDA

Stipulation to Continue Preliminary Hearing; lsI
dfdt atty Stafford and lsI atty Price for State of
Idaho -- Hearing result for Preliminary Hearing
held on 08/23/2010 01 :30 PM: Continued

8/19/2010

HRSC

AMANDA

Order to Continue Preliminary Hearing; lsI J Clark Thomas W Clark
08-19-10 --- Hearing Scheduled (Preliminary
Hearing 08/30/201001:30 PM)

8/3012010

CONT

AMANDA

Hearing result for Preliminary Hearing held on
08/30/201001:30 PM: Continued

Thomas W Clark

HRSC

AMANDA

Hearing Scheduled (Preliminary Hearing
09/27/201001:30 PM)

Thomas W Clark

MEOR

AMANDA

Thomas W Clark
Minute Entry and Order Continuing Preliminary
Hearing; lsI J Clark 08-30-10 -- dfdt was taken to
hospital, preliminary hearing cont to 09-27-10,
dfdt waives statutory time

STIP

BRANDY

Stipulation to continue; JaNiece Price aty for State Thomas W Clark

HRSC

AMANDA

Hearing Scheduled (Preliminary Hearing
10104/201001:30 PM)

8/6/2010

8/12/2010

3/22/2010

Judge

Thomas W Clark

Thomas W Clark
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Case: CR-2010-0011934-FE Current Judge: Robert C Naftz
Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Date

Code

User

9/23/2010

CO NT

AMANDA

Hearing result for Preliminary Hearing held on
09/27/201001:30 PM: Continued

Thomas W Clark

9/2812010

MEOR

AMANDA

Minute Entry and Order Continuing Preliminary
Hearing (Stipulation); lsI J Clark 09-24-10-matter continued to 10-04-10 @ 130p

Thomas W Clark

10/4/2010

CONT

AMANDA

Hearing result for Preliminary Hearing held on
10/04/201001:30 PM: Continued

Thomas W Clark

HRSC

AMANDA

Hearing Scheduled (Preliminary Hearing
10/25/201001:30 PM)

Thomas W Clark

MEOR

AMANDA

Minute Entry and Order Continuing Preliminary
Thomas W Clark
Hearing (Defendant's Motion); lsI J Clark
10-04-10 -- dfdt in state hospital, matter continued
wlout obj from state, scheduled 10-25-10 @ 130p

10/25/2010

Judge

AMANDA

Questionnaire in File

PHHD

AMANDA

Hearing result for Preliminary Hearing held on
Thomas W Clark
10/25/201001:30 PM: Preliminary Hearing Held

MEOR

AMANDA

Minute Entry and Order Binding Defendant Over
to District Court; lsI J Clark 10-25-10 -- prelim
hearing held, matter bound over to district court.

Thomas W Clark

HRSC

DCANO

Hearing Scheduled (Arraignment 11/01/2010
09:00 AM)

Robert C Naftz

INFO

DCANO

Prosecuting Attorney's Information (2) charge, "
Attempted Strangulation, IC 18-923(1). "

Robert C Naftz

BOND

DCANO

Bond Set - Dfdt. not arrested on this charge.

Robert C Naftz

ARRN

NICOLE

Hearing result for Arraignment held on
11/01/201009:00 AM: Arraignment I First
Appearance

Robert C Naftz

HRSC

NICOLE

Hearing Scheduled (Jury Trial 01/11/2011 09:00 Robert C Naftz
AM)

HRSC

NICOLE

Hearing Scheduled (Pre-trial Conference
12/20/201004:00 PM)

Robert C Naftz

PLEA

NICOLE

Plea is entered for charge: - NG (118-923
Strangulation (Attempted))

Robert C Naftz

11/2/2010

MEOR

NICOLE

Minute Entry and Order; Def. appeared 11-1-10
Robert C Naftz
for Arraignment; Def. entered not guilty plea to
charge of Attempted Strangulation, IC 18-923(1);
Jury Trial set 1-11-10 9:00 am; Pretrial
Conference set 12-20-104:00 pm; Def.'s release
on own recognizance continues; Def. to maintain
contact with his attorney and attend all future
court proceedings; NCO remains in full force and
effect until further order of the court; sl J. Naftz
11-1-10

12/6/2010

HRSC

NICOLE

Hearing Scheduled (Motion 12/20/201009:00
AM) Motion to Dismiss for Violation of Double
Jeopardy

Robert C Naftz

MOTN

NICOLE

Motion to Dismiss for Violation of Double
Jeopardy filed by Jeromy Stafford

Robert C Naftz

10/28/2010

11/1/2010

Thomas W Clark
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Case: CR-2010-0011934-FE Current Judge: Robert C Naftz
Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Date

Code

User

12/6/2010

NOTC

NICOLE

Notice of Hearing on Motion to Dismiss filed by
Jeromy Stafford

Robert C Naftz

DISC

NICOLE

Second Request for Discovery filed by Jeromy
Stafford

Robert C Naftz

12/10/2010

RESP

BRANDY

2nd Response to Request for Discovery; JaNiece Robert C Naftz
Price aty for State

12/28/2010

CONT

NICOLE

Continued (Jury Trial 03/08/2011 09:00 AM)

Robert C Naftz

CO NT

NICOLE

Continued (Pre-trial Conference 02/22/2011
04:00 PM)

Robert C Naftz

CONT

NICOLE

Continued (Motion 02/17/2011 09:00 AM)
Motion to Dismiss for Violation of Double
Jeopardy

Robert C Naftz

MEOR

NICOLE

Minute Entry and Order; hearing on Defendant's Robert C Naftz
Motion to Dismiss for Violation of Double
Jeopardy held 12-20-10; defense counsel
represented that Defendant not present due to
mental health issues and was not opposed to
continuing the hearing on the motion and also
continuing the Pretrial Conference and Jury Trial;
receiving no objection, Jury Trial reset for 3-8-11
at 9:00 am; Pretrial Conference reset for 2-22-11
at 4:00 pm; Motion to Dismiss for Violation of
Double Jeopardy reset for 2-17-11 at 9:00 am; sl
J. Naftz 12-29-10

CINDYBF

Plaintiffs Brief in Response to Defendant's Motion Robert C Naftz
to Dismiss- by PA Price.

12/30/2010

1/31/2011

Judge

2/1/2011

RESP

BRANDY

Third Supplemental Response to Defendant's
Discovery Request; JaNiece PRice aty for State

Robert C Naftz

2/23/2011

CONT

NICOLE

Continued (Motion 03/10/2011 09:00 AM)
Motion to Dismiss for Violation of Double
Jeopardy

Robert C Naftz

CONT

NICOLE

Continued (Jury Trial 04/12/2011 09:00 AM)

Robert C Naftz

CONT

NICOLE

Continued (Pre-trial Conference 03/28/2011
04:00 PM)

Robert C Naftz

ORDR

NICOLE

Order Setting Hearing; pursuant to conflict with
the Court's calendar and good cause appearing,
Defendant's Motion to Dismiss for Violatin of
Double Jeopardy continued until 3-10-11 at 9:00
am; sl J. Naftz 2-24-11

Robert C Naftz

MEOR

NICOLE

Minute Entry and Order; counsel appeared
Robert C Naftz
2-22-11 for Pretrial Conference; counsel
requested continuance due to Defendant's
pending motion; Jury Trial reset to 4-12-11 at 9:00
am; Pretrial Conference reset to 3-28-11 at 4:00
pm; sl J. Naftz 2-24-11

MOTN

NICOLE

Motion for Preparation of Preliminary Hearing
Transcript filed by Jeromy Stafford

2/2412011

3/10/2011

Robert C Naftz
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Case: CR-2010-0011934-FE Current Judge: Robert C Naftz
Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Date

Code

User

3/10/2011

OR DR

NICOLE

Order for Transcript; sl J. Naftz 3-10-11; Sherrill
Grimmett to prepare transcript of preliminary
hearing in this matter; Def. shall pay for the cost
of the preparation of the transcript

Robert C Naftz

3/11/2011

DCHH

NICOLE

Hearing result for Motion held on 03/10/2011
09:00 AM: District Court Hearing Held
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: more than 100 pages
Motion to Dismiss for Violation of Double
Jeopardy; case taken under advisement

Robert C Naftz

3/14/2011

MEOR

NICOLE

Minute Entry and Order; Def. appeared 3-10-11
Robert C Naftz
for hearing on Defs Motion to Dismiss for
Violation of Double Jeopardy; State called Officer
Tolman of PPD to testify; the court heard
testimony and argument from counsel and did
review Defs motion with supporting documents
and State's responsive brief; the court will take
this matter under advisement and render a written
decision; case remains set for pretrial conference
3-28-11 at 4:00 pm and Jury Trial 4-12-11 at 9:00
am; sl J. Naftz 3-12-11

3/22/2011

MEMO

NICOLE

Memorandum Decision; Defendant's Motion to
Dismiss for Violation of Double Jeopardy is
denied; sl J. Naftz 3-18-11

Robert C Naftz

3/29/2011

HRVC

NICOLE

Hearing result for Jury Trial held on 04/12/2011
09:00AM: Hearing Vacated

Robert C Naftz

HRHD

NICOLE

Hearing result for Pre-trial Conference held on
03/28/2011 04:00 PM: Hearing Held

Robert C Naftz

HRSC

NICOLE

Hearing Scheduled (Further Proceedings
04/18/2011 09:00 AM) Change of Plea

Robert C Naftz

CONT

BRANDY

Hearing result for Further Proceedings held on
04/18/2011 09:00 AM: Continued Change of
Plea

Robert C Naftz

GQIF

BRANDY

Guilty questionnaire in file

Robert C Naftz

BRANDY

Rule 11(a)(2) Conditional and Rule 11(f)(1)(c)
Binding Plea Agreement; Jeromy Stafford aty

Robert C Naftz

HRSC

BRANDY

Hearing Scheduled (Further Proceedings
05/02/2011 09:00 AM) Change Plea

Robert C Naftz

MEOR

BRANDY

Minute Entry and Order; Change of Plea
continued to 5-2-11 by dfdt request; speedy trial
waived; J Naftz 4-18-11

Robert C Naftz

4/22/2011

TRAN

SHERRILL

Transcript Filed of prelim held 10/25/10

Robert C Naftz

5/212011

PLEA

BRANDY

Plea is entered for charge: - GT (118-923
Strangulation (Attempted))

Robert C Naftz

4/1812011

4/20/2011

Judge

S
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Case: CR-2010-0011934-FE Current Judge: Robert C Naftz
Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Date

Code

User

5/2/2011

DCHH

BRANDY

Hearing result for Further Proceedings held on
Robert C Naftz
05/02/2011 09:00 AM: District Court Hearing Hel(
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated:
Change Plea

5/3/2011

MEOR

BRANDY

Minute Entry and Order; dfdt changed plea to
Robert C Naftz
guilty; sentencing set; PSI ordered; Mental health
exam ordered; DV eval done in related
misdemeanor case to be used in this matter; J
Naftz

PSMH1

NICOLE

Order for Pre-Sentence Investigation Report and
Mental Health Assessment

Robert C Naftz

5/16/2011

HRSC

NICOLE

Hearing Scheduled (SentenCing 06/13/2011
09:00 AM)

Robert C Naftz

6/1412011

CONT

NICOLE

Continued (Sentencing 06/27/2011 09:00 AM)

Robert C Naftz

6/1512011

ORDR

NICOLE

Order Continuing Sentencing; Def. appeared
Robert C Naftz
6-13-11 for Sentencing; at the outset of this
proceeding, the court discussed with counsel the
Rule 11 Agreement previously submitted and the
concern the court has with proceeding with
sentencing knowing that Def. has a competency
evaluation pending on another charge; defense
counsel also voiced his concerns in regard to the
Presentence Investigation Report being
incomplete; pursuant to the unresolved issues
affecting this case, Sentencing is reset for
6-27-11 at 9:00 am; this will allow defense
counsel to challenge any issues pertaining to the
PSI and allow more time for completion of the
competency evaluation in Defs other case; Defs
O.R. release will continue; further, the NCO will
remain in full force and effect until further order of
the court; sl J. Naftz 6-14-11

6/27/2011

FINDG

NICOLE

Court Finding: Guilty- (118-923 Strangulation
(Attempted»

Robert C Naftz

CSTS

NICOLE

Case Status Changed: closed pending clerk
action

Robert C Naftz

SNIC

NICOLE

Sentenced To Incarceration (118-923
Strangulation (Attempted» Confinement terms:
Discretionary: 120 days. Penitentiary
determinate: 5 years. Penitentiary indeterminate:
6 years.

Robert C Naftz

SNIC

NICOLE

Sentenced To Incarceration Penitentiary
suspended.

Robert C Naftz

PROB

NICOLE

Probation Ordered (118-923 Strangulation
(Attempted» Probation term: 5 years.
(Supervised)

Robert C Naftz

SNPF

NICOLE

Sentenced To Pay Fine 755.50 charge: 118-923
Strangulation (Attempted)

Robert C Naftz

Judge
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Case: CR-2010-0011934-FE Current Judge: Robert C Naftz
Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Judge

Date

Code

User

6/27/2011

RESO

NICOLE

Restitution Ordered 750.00 victim # 1

6/30/2011

DCHH

NICOLE

Hearing result for Sentencing scheduled on
Robert C Naftz
06/27/2011 09:00 AM: District Court Hearing Hel<
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: less than 100 pages

7/6/2011

MEOR

NICOLE

Minute Entry and Order; Def. appeared 6-27-11
Robert C Naftz
for sentencing on charge of Attempted
Strangulation pursuant to Rule 11 Binding Plea
Agreement; Def. sentenced to 5 years fixed and 6
years indeterminate; sentence is suspended and
the Def. placed on probation for 5 years under
certain terms and conditions; state to submit
request for restitution within 30 days; $750 to
District Court; $500 fines and statutory court
costs; payments begin 9-1-11 at $50 per month;
120 days discretionary jail time; 100 hours
community work service; NCO to expire 6-27-16
or until further order of the Court; sl J. Naftz
7-5-11

MISC

KATIE

NCO EXTENDED 6/27/16

Robert C Naftz

APSC

DCANO

Appealed To The Supreme Court

Robert C Naftz

NOTC

DCANO

NOTICE OF APPEAL; Jeromy W. Stafford, Atty
for Dfdt.

Robert C Naftz

MOTN

DCANO

Robert C Naftz
MOTION FOR DEFENDANT TO PROCEED IN
FORMA PAUPERIS; Jeromy W. Stafford, Atty for
Dfdt.

MOTN

DCANO

MOTION FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER.

Robert C Naftz

MISC

DCANO

CLERK'S CERTIFICATE OF APPEAL; Signed
and waiting for file from Dist. Clerk.

Robert C Naftz

OR DR

DCANO

ORDER APPOINTING STAE APPELLATE
Robert C Naftz
PUBLIC DEFENDER AND WITHDRAWING
STAFFORD LAW OFFICE FOR APPEAL; Signed
Judge Naftz on 7-27-11. (Sent copies to SC and
Cou nsel on 7-29-11)

ORDR

DCANO

ORDER ALLOWING DEFENDANT TO
PROCEED WITH HIS APPEAL IN FORMA
PAUPERIS. Signed Judge Naftz on 7-27-11.
(Sent copies to SC and Counsel on 7-29-11)

Robert C Naftz

MISC

DCANO

IDAHO SUPREME COURT; Notice of Appeal
received in SC on 8-1-11. Docket Number
39026-2011. The Clerk's Record and Reporter's
Transcripts must be filed in SC by 10-7-11.
(9-2-11 5 weeks prior). The Reporter shall lodge
with Court Records the following transcripts:
Motion to Dism iss 3-10-11.

Robert C Naftz

7/21/2011

7/28/2011

8/5/2011

Robert C Naftz

Date: 9/15/2011

icial District Court - Bannock County

Time: 01 :19 PM

User: DCANO

ROAReport

Page 7 of7

Case: CR-2010-0011934-FE Current Judge: Robert C Naftz
Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Date

Code

User

8/5/2011

MISC

DCANO

IDAHO SUPREME COURT; Clerk's Cert.
Robert C Naftz
received in SC on 8-1-11. Examine the Titel and
Cert. and advise theDist Court Clerk of any errors.
The title in the Cert. must sappear on all
documents filed in SC.

DIXIE

Affidavit and Notice of Failure to Pay - Overdue - Robert C Naftz
Step 1, Failure to Pay Fines and Fees - Charge #
1, Strangulation (Attempted), Step 1, Failure to
Pay Victim Restitution - Victim # 1 Appearance
date: 9/22/2011

MISC

DCANO

NOTICE OF TRANSCRIPT LODGED WITH court Robert C Naftz
records from Stephanie Davis on 9-13-11.

MISC

DCANO

REPORTER'S TRANSCRIPT received in Court
Records on 9-13-11 for Dfdts. Motion to Dismiss
held 3-10-11.

MISC

DCANO

CLERK'S RECORD received in Court Records on Robert C Naftz
9-15-11.

MISC

DCANO

Provided a copy of Clerk's Record to Bannock
County Prosecuting Attorney's Office Jeanne
Hobson on 9-15-11.

Robert C Naftz

MISC

DCANO

CLERK'S RECORD AND REPORTER'S
TRANSCRIPTS MAILED TO COUNSEL ON
9-15-11. Due in Supreme Court on 10-17-11.

Robert C Naftz

9/8/2011

9/13/2011

9/15/2011

Judge

Robert C Naftz

MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOXP
POCATELLO, 10 83205-0050
(208) 236-7280
JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVIS MOFFAT,

Defendant.

~ OZ· t)-OJ b· II qOJ.-/ .Pt)
)
)
)
)
)
)
)
)

-----------)

COMPLAINT - CRIMINAL

, <i

' ' '3 0day of July, 2010, JANIECE

Personally appeared before me this~

PRICE in the County of Bannock, who, first being duly sworn, complains of THOMAS
DAVIS MOFFAT and charges the defendant with the public offense of ATTEMPTED
STRANGULATION, Idaho Code §18-923(1), committed as follows, to-wit:
That the said THOMAS DAVIS MOFFAT, in the County of Bannock, State
TH
of Idaho, on or about the 9 day of May, 2010, did willfully and unlawfully choke or
attempt to strangle a household member,

1

All of which is contrary to the form of the statute in said State made and
provided and against the peace and dignity of the State of Idaho.
Said complainant prays that a Summons be issued for the said THOMAS
DAVIS MOFFAT directing the defendant to appear and answer to said charge that the
defendant may be dealt with according to law.

(
,/(1

2 day of July, 2010.
SUBSCRIBED AND SWORN to before me this _..)_
MAGISTRATE
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Incident #: 10-P09269
LAW INCIDENT:
Nature: DOMESTIC ASLT
Location:

Address:
City: Pocatello

ST: ID

zip: 83201

Offense Codes: DVPW
CSPM
CSPP
Received By: SMITHtB
How Received: 911 Line
Agency: PPD
Rspndg Officers: TOLMANtP
TOLMAN,P
WEINHEIMER,JM
GORDON,N
Rspnsbl Officer: WADSWORTH,A
Disposition: Active
on 05/10/10
When Reported: 12:45:35 05/09/10
Occurred: Between 05:00:00 05/09/10
and 05:00:00 05/09/10
VICTIMS:
NAME:
Race: W Sex: F
Address:
Home Phone:

Name Number: 136484
DOB:
,

SSN:
Pocatello, ID 83201
Work Phone: (

WITNESSES:
NAME: STONES SAMUEL H.
Race: W Sex: M DOB:
SSN:
Address:
AV t Pocatello, ID 83201
Home Phone:
Work Phone:

Name Number: 67880

NAME: COSGROVE, KELLIE M.
Race: W Sex: F DOB:
SSN:
Address:
Pocatello, ID 83201
Home Phone:
Work Phone:

Name Number: 74469

t

NAME: MILLER t TIFFNEY
Race: W Sex: F DOB:
Address:
Home Phone:

(cel)
Name Number: 193524

Pocatello

t

S SN :
ID 83201
Work Phone:

SUSPECTS:
NAME: MOFFATt THOMAS D.
Race: W Sex: M DOB:
SSN:
Height: 6'02" Weight: 180 Hair: BRO Eyes: BLU
Address: 242 WAYNE AVE t Pocatello, ID 83201
Home Telephone: (208)242-7554
Work Telephone:
WANTED PERSONS:

3

Name Number: P0067330

(208)419-5858

1
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Incident #: 10-P09269
NAME: MOFFAT, THOMAS D.
Race: W Sex: M DOB:
SSN:
Height: 6'02" Weight: 180 Hair: BRO Eyes: BLU
Address: 242 WAYNE AVE, Pocatello, ID 83201
Home Telephone: (208) 242-7554
Work Telephone:

Name Number: P0067330

(208) 419-5858

ARRESTEE
NAME: MOFFAT, THOMAS D.
Race: W Sex: M DOB:
SSN:
Height: 6'02" Weight: 180 Hair: BRO Eyes: BLU
Address: 242 WAYNE AVE, Pocatello, ID 83201
Home Telephone: (208)242-7554
Work Telephone:
ARREST Date: 14:50:00 05/09/10
Type: INCARCERATED WiNO WARNT
Disp:
Judicial Age Status: A

Name Number: P0067330

(208)419-5858

Agency: Pocatello Police Department
Arresting Officer: TOLMAN,P
Location: 700 Wayne

OFFENSE: Domestic Violence, Personal Wp
Statute: Domestic Battery
Class: MISDEMEANOR
Location: 700 Wayne

Time/Date: 14:50:00 05/09/10
Type: State Statute
Court: Magistrate Court
Law: Idaho State Statute

PROPERTY INFORMATION:
Item Type: MARIJUANA
Item/Brand:
Serial Number:
Characteristics:
Quantity: 1
Meas: XX
Local Status: Evidence in Storage
Owner Name:
Owner ID Number:

Property Number: P123650
Model:
Color:
/
Total Value:

0.00

,

TWO BAGGIES OF MARIJUANA

Item Type: DRUG,PARAPHERN
Item/Brand:
Serial Number:
Characteristics:
Meas:
Quant i ty: 1
Local Status: Evidence in Storage
Owner Name:
Owner ID Number:

Property Number: P123651
Model:
Color:
/
Total Value:
,

4

15.00
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Incident #: 10-P09269
Item Type: FIREARM
Property Number: P123652
Item/Brand: SPRINGFIELD EMO
Model: ARMORY 9MM
Serial Number: US144423
Color: BLK /
Characteristics;
Quantity: 1
Meas:
0.00
Total Value:
Local Status: Evidence in Storage
Owner ID Number:
P0067330 Owner Name: MOFFAT, THOMAS
one handgun, Springfield Armory 9mm along with two loaded magazines was taken
from the suspect's gun case for safekeeping.

NARRATIVE:
OFFICER:

TOLMAN # 5208

DICTATED:

5-9-10

@

1648 HRS

INVESTIGATIVE TIME;
1 HR
LAW INCIDENT #:
10-P09269
STENO INITIALS:
CJ
DATE & TIME
TRANSCRIBED;
5-9-10 @ 0817 HRS
3A-DOMESTIC VIOLENCE INVESTIGATION
1.

NARRATIVE:

BRIEF SYNOPSIS OF INCIDENT:

On 5-9-10 at approximately 1245 hours, I was asked to respond to 706 N 8th Ave
regarding a domestic disturbance. Upon my arrival, I spoke with
who told me that she and her boyfriend THOMAS MOFFAT had been involved in a
physical fight at 552 Fairmont. Through investigation, it was found that MOFFAT
had in fact battered NELSON. He was arrested for and charged with Domestic
Battery and taken to the Bannock County Jail.
2.

RELATIONSHIP BETWEEN THE PARTIES:

Boyfriend and girlfriend,
months.
3.

living together at 552 Fairmont for approximately six

WEAPONS OR FORCE USED:

Personal weapons only.
4.

VICTIMS INJURIES, MEDICAL TREATMENT GIVEN:

The victim sustained injuries to the left side of her neck. She had several red
scrape marks consistent with finger marks. She also sustained a scrape mark on
her back just below her left shoulder blade and scrape marks on both of her
knees.
5.

DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:

5
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Incident #: 10-P09269
(MEDICAL RELEASE, STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
PHOTOGRAPHS: Photos were attached to this LI in Spillman.
RECORDINGS: Digital recordings of the interview with the suspect and the victim
were attached to this LI in Spillman.
6.

911 OR OTHER PHONE CALL TAPE OBTAINED:

The call was not placed via 911.
7.

DOMESTIC VIOLENCE PAMPHLETS PROVIDED TO:

A domestic violence pamphlet was provided to the victim
8.

NARRATIVE:

On 5-9-10 at approximately 1245 hours, I was asked to respond to 706 N 8th
regarding an assault. Upon my arrival, I spoke with
who told me
that she and THOMAS MOFFAT had been living at
for approximately six
months and that they have been in a dating relationship for around a year.
told me that at approximately 0500 hours this morning, she and MOFFAT
were engaged in an argument which became physical.
advised that she had
discovered that MOFFAT's ex-girlfriend had been texting him and she accused him
of cheating on her.
advised that she was angry, yelling, and screa~ing.
advised that during this time she may have pushed MOFFAT but was unsure.
advised that this continued for some time until MOFFAT began to get
angry. While they were in their bedroom at 552 Fairmont, MOFFAT grabbed her by
her hair and grabbed her around the throat with his other hand. MOFFAT threw
her around the room and pushed her into objects.
stated that they were
fighting directly in front of the large picture window which is in their
bedroom.
told me that the blinds on the window were open and she could
see out.
stated that at this time, she was screaming and yelling for
help. She was also screaming and cursing at MOFFAT. At one point, MOFFAT
grabbed her and pushed her onto the ground.
stated that her back was
scraped near her left shoulder blade.
I examined the injuries that
had
indicated. I noted that she did have distinct red marks on her neck which still
appeared to be fresh and had fresh scraped skin. I noted that on her back there
was a scrape mark approximately two inches in diameter. The scrape mark appeared
to be fresh and had fresh scraped skin on it.
I also noted that
had red
marks and fresh scrapes on both of her knees. She indicated that she had been
forced onto the ground by MOFFAT.
I contacted Domestic Violence Advocates and asked them to respond. They spoke
briefly with
informing her of her options for no contact orders and
domestic violence orders.
I provided her with a domestic violence pamphlet.
After speaking with Domestic Violence Advocates, I asked
if she wanted to
return to her residence and get some articles of clothing.
informed me
that she would be willing to go back over. She was afraid that MOFFAT might be
there. I advised
that Sergeant HIGBEE, Officer JM WEINHEIMER, and I could
take the key to her house, go in before her, search to make sure that MOFFAT was
not there and if he was there we could contact him regarding this incident and
she could then get her clothing.
N agreed.
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Incident #: 10-P09269
Moffat was taken to the Bannock County Jail to be held in lieu of bond
for the crime of Domestic Battery.

State of Idaho
ss
County of Bannock
Paul Tolman being first duly sworn, deposes and says that
I am a law enforcement officer with POCATELLO POLICE DEPARTMENT.
I have
conducted an investigation regarding Thomas Moffat.
Based on that investigation, I request a Sixth District Judge to make a
determination of probable cause to arrest, hold or set bond on the above
named defendant for the public offense of Domestic Battery,
a violation of I.C.18-9I8 (bY (3).
The basis for this request is
the information set forth in a police report which is designated as
Exhibit "A" attachf';d or \·!ithin hereto.
I further depose and say that I
have read Exhibi t "A" and all the contents are true to the best of my
knowledge, and that I personally know the author of that report to be a
law enforcement officer whom I believe to be credible and reliable.
Dated this 9th day of May,

2010

Officer signature

Pocatello Police Dept.

State of Idaho
ss
County of Bannock
_____________________________ , known to me to be the person whose name
is subscribed to this Affadvit of Probable Cause, acknowledged to me that slhe
has read and executed the documentls and the contents are true to the best of
her/his knowledge.
Subscribed and sworn before me this ______ day of

Lotary Public
Commission expires on
Detailed Report to follow.
SUPPLEMENTAL NARRATIVE:

7
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Incident #: 10 P09269
drove to the residence and parked down the street away from the residence
with members of her family.
provided me with the key. Sergeant HIGBEE,
Officer JM WEINHEIMER, and I went through the house searching for MOFFAT.
Prior
to entry, we knocked several times on the door and rang the doorbell. No one
answered. Upon entering the house, we announced ourselves as Pocatello Police
Officers and asked IjlOFFAT to come out and give himself up. MOFFAT was not in the
residence. However, the search did produce two small baggies of marijuana and
one pipe bong. For more information on this, please see Officer JM WEINHEIMER'S
report.
Once the residence was secured, I asked
to come inside and take me
through her story one more time.
took me to the bedroom where she stated
the altercation occurred. She said that she and MOFFAT were in the bedroom, they
were arguing, and that MOFFAT grabbed her close to the end of the bed near the
large picture window.
She stated that he pushed her down near the side of the
bed where she fell into some objects. At this time I did note that there was a
picture that had fallen on the floor as well as several objects that appeared to
have been knocked over from the night stand. I took a photograph of these items.
After securing items out of NELSON'S residence, Sergeant HIGBEE began to walk
through the neighborhood knocking on doors to see if anyone had heard or seen
anything. I went to 556 Fairmont and spoke with MARIE and SAM STONES. According
to MARIE and SAM, they were outside the residence riding their bikes with their
children. They told me that they were directly in front of 552 Fairmont and
that they could see into the open picture window of the residence. MARIE STONES
told me that she saw a male subject and a female subject involved in an argument
and that it appeared to her that the male subject was holding the female subject
by her hair and in the area of her throat with his other hand.
She stated that
she watched this and then saw the male subject push the female subject toward
the wall.
SAM STONES advised me that he heard screaming just prior to going outside. He
stated that it sounded to him like a female screaming. He could not make out
what the individual was saying.
SAM STONES told me that while he was outside
riding his bike, he could see into the open picture window at 552 Fairmont. He
said that he saw the male and female that he recognized as living there,
arguing.
SAM STONES stated that he did not see the male actually touch the
female, however, he could hear them yelling at one another and after the female
started screaming very loudly, he saw the male subject close the blinds on the
window.
I asked SAM STONES if he recognized the male subject. He said that he
didn't know the male sub~ect's name but he knew that it was the male that lived
in the residence.
gathered he~ belongings and advised me that she would stay at 706 N 8th
with her friend.
I advised her that I would notify her as soon as I spoke with
MOFFAT and if he was arrested I would let her know. As we were standing outside
talking with
pa~ents,
saw MOFFAT drive by in a black convertible
Mustang. She pointed him out and stated, "There he goes, there he goes."
Sergeant HIGBEE, Of:icer JM WEINHEIMER, and I began searching the area for
MOFFAT.
I located MOFFAT at Alameda and Jefferson driving toward the area of
Wayne.
I got behind him and initiated a traffic stop in the 700 block of Wayne.
Upon initiating the traffic stop, I advised MOFFAT to exit his vehicle and come
back to me with his hands where I could see them. Once MOFFAT was in a safe
location, I immediately placed him under arrest and informed him that he was
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Incident #: 10-P09269
under arrest for domestic battery.
After placing MOFFAT under arrest, I put him in my patrol car and read him an
Adult Right's Form. I asked MOFFAT if he would be willing to speak with me
without his attorney present.
MOFFAT said that he wanted to give me his side of
the story and did not want to have an attorney.
I recorded the conversation
between the two of us.
I asked MOFFAT to explain what happened.
MOFFAT advised that he and
were
involved in an argument but that the argument had never turned physical. He then
told me that the argument did turn physical and
was pushing him and
hitting him. MOFFAT stated that he was on the bed in their bedroom lying face
down, covering his face so that she could not hit him. I asked MOFFAT if he had
ever touched
He stated he did not. I informed MOFFAT at this time that
I had spoken with neighbors in the area and that they had advised me that they
were outside riding their bikes, had looked inside the picture window into their
house, and had seen MOFFAT holding
by her hair and around her throat.
MOFFAT stated that he did not remember that and stated that he never touched
N.
I also asked MOFFAT at this time if the marijuana found in the
residence belonged to him.
MOFFAT stated that it was
property and was
not his. I concluded the interview with MOFFAT.

I then spoke with MOFFAT'S mother DELYNN ZITTERKOPF.
She stated that MOFFAT had
contacted her very upset at approximately 1136 hours. She told me that she went
to his residence. While she was there, she saw that he had a fresh scrape on his
wrist and a mark on his elbow.
I photographed the marks on MOFFAT'S wrist and
elbow and asked him how he obtained them. MOFFAT stated that they were from the
argument and that ~ELSON had attempted to shut a door on him which had caused
the scrape marks.

After speaking with MOFFAT, I transported him to the Bannock County Jail where
he was held in lieu of bond for the charge of domestic battery.
It should be
noted that Sergeant HIGBEE obtained information from MOFFAT'S sister who was in
the vehicle with him when I initiated the traffic stop. After I returned to the
station, Sergeant HIGBEE advised me that MOFFAT'S sister advised him that she
received text messages from her brother stating that several nights ago, she was
unsure when, MOFFAT had taken his .9mm pistol, held it to his head, and then
pointed it at
at 706 N 8th.
I found
I reviewed the taped conversation that I had with
that she had made reference to this. I recontacted her and conducted another
interview with her via the telephone.
did in fact tell me that two nights
ago she and MOFFAT had been involved in an argument and that during that
argument, he had removed his .9mm Springfield pistol, had placed it in his
mouth, had told her that she was so important to him that he was going to kill
her and them himself.
stated that after MOFFAT put it in his mouth, he
held the gun to her head and threatened her. At this time, I asked
if
she believed that MOFFAT was going to kill her.
She stated that she believed he
may do it.
I askeci
if there was any indication that the gun was loaded.
She stated that she did not know.
At this time, based upon this new information, Sergeant HIGBEE and I decided to
review this case with the prosecuting attorney to see if they want to pursue
felony charges.
It should be noted that MOFFAT'S sister does not possess the
actual text messages any longer. However, Sergeant HIGBEE did record his
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Incident #: 10-P09;G9
conversation with Ler. For more information on this, please see his supplemental
report.
End of Report

SUPPLEMENTAL NARRK'IVE:
ARREST:

Da t e: 05. 09 . 10

AFFIDAVIT OF PROBABLE CAUSE
ARREST REPORT
Time: 1550

Officer: P. Tolman

Arrestees Name:ThoDas Moffat
Charge: Domestic Battery
Citation #:9277598
Bond: No Bond
LI#: 10-P09269
SYNOPSIS: On 05.09.10 I was asked to respond to 706 N. 8th regarding an assault.
Upon my arrival, I spoke with
who told me that her boyfriend,
Thomas Moffat, had punched her in the face and threw her into the wall. She said
she and Moffat are currently living together at 552 Fairmont and have been
boyfriend and girlfriend for about a year. I noticed
had red marks on the
left side of her neck that were consistent with her story. She also had a red
abrasion on her back near her left shoulder blade that she told me occurred when
Moffat threw her onto the ground. She told me they were arguing in the bedroom
and he grabbed her by her hair and around her throat and pushed her onto the
ground.
After speaking with
, I spoke with Marie and Sam Stones who live
next door to Nelson and Moffat. Marie and Sam told me they were riding bikes
directly in front of 552 Fairmont. They said they heard a woman screaming but
could not hear what she was saying. According to Marie, she was able to see a
man and woman fighting through the bedroom window of the residence at 552
Fairmont. She told me that she saw the male subject holding a fistful of the
female's hair and pushing her with his other hand. Sam told me he saw both
subjects through the window and recognized
and her boyfriend Moffat.
Later that same day, I initiated a traffic stop with Thomas Moffat at
700 Wayne. I placed Moffat under arrest for Dome~tjc Battery. I read him his
Miranda Rights and asked him if he wanted to speak with me without an attorney.
Moffat told me he ~ould speak with me without his attorney present. Moffat told
me he and
were arguing around 0500 hours on 05.09.10. He said
was
hitting him and pushing him. He asked me to look at a red scrape mark on his
right wrist and another on his elbow. According to Moffat, he received those
marks when
tried to slam a door on him during their argument. I asked
Moffat how
got the marks on her neck and back. He told me he had no idea
and said he buried his face in the blankets on his bed while
was hitting
him. I told Moffat that I had spoken with one of his neighbors and they had told
me they saw him in the window holding
by the hair and neck. Moffat told
me that he never touched :Jelson.
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Incident #: 10-P09269
OFFICER:

J.M. WEINHEIMER #5241

DICTATED: 05-09-10 @ 1619 HRS

INVESTIGATIVE TIME:
75 MINS
LAW INCIDENT #:
10-P09269
STENO INITIALS:
SG
DATE & TIME
TRANSCRIBED:
05-09-10 @ 1615 HRS
1. DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
(STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
None.
2.

NARRATIVE:

On 05-09-10 at approximately 1430 hours, I met with Officer TOLMAN and Sergeant
HIGBEE to attempt to make contact with a suspect at 552 Fairmont. Upon arrival
at that residence we made entry into the residence to make contact with the
subject, who it was discovered was no longer there. Upon searching the
residence, in plain view, we located a small baggie of Marijuana on the kitchen
cabinet, and also observed a black handgun case in the bedroom closet. Along
with the black handgun case there was also a small baggie of Marijuana located
in the bedroom, which was also in plain view.
I took custody of the two baggies
of Marijuana and also took custody of the 9mm handgun for safekeeping.
sergeant
HIGBEE notified me that located in the front hallway of the house, he had found
drug paraphernalia on the top shelf of the coat closet. At that time I took
custody of the drug para?hernalia, and prior to leaving 552 Fairmont, I placed
the evidence inside an evidence bag and transported the Marijuana and
paraphernalia, along with the 9mm weapon, back to the station for processing.
While back at the Pocatello Police Department, I processed the marijuana and
drug paraphernalia for destruction and after making the 9mm handgun clear, I
locked the chamber open and sealed the black case for safekeeping. There is
nothing further.
See the renort of Officer TOLMAN for further information.
End

0

f report.

SUPPLEMENTAL NARRATIVE:
OFFICER:

HIGBEE #5154

DICTATED:

5/10/10 @ 0916 HOURS

INVESTIGATIVE TIME:
3 POURS
LAW INCIDENT #:
10-P09269
STENO INITIALS:
MLW
DATE & TIME
TRANSCRIBED:
5/10/10 @ 1334 HOURS
1. DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
(STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
RECORDING: One digital recording with TIFFNEY ZITTERKOPF (TIFFNEY MILLER) will
be downloaded into Spillman under this LI# into Files.
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2.

NARRATIVE:

On 5/09/10 at approximately 1245 hours, I responded to 552 Fairmont Avenue to
assist Officer TOLMAN with a domestic disturbance.
Upon arrival, I contacted
KELLIE COSGROVE who advised she is a good friend of
, and
COSGROVE is the one who contacted the police to report this domestic
disturbance. While Officer TOLMAN was speaking with
I spoke with
COSGROVE and she told me the following:
-COSGROVE was not at her house earlier today when she received a phone call from
her Mother-In-law VIRGINIA LIGGINS (unknown spelling), who said that
was
at her house and she had 0een beaten up by THOMAS MOFFAT.
-COSGROVE said she responded to her residence at 706 N 8th and contacted
COSGROVE saw several red marks on
neck, her shirt was ripped, and
there was an abrasion on her back.
-COSGROVE said she then contacted the police.
-COSGROVE advised that the relationship between
and MOFFAT has been
escalating and she is afraid that MOFFAT is going to kill
as their
relationship has become v~ry violent.
-COSGROVE said within the last few days, she received a phone call from
telling her that MOFFAT held a gun to her head, and when she tried to drive away
in her car, MOFFAT laid in front of her car tires so she could not leave.
After speaking with COSGROVE, we then responded to 552 Fairmont where I assisted
with attempting to contact neighbors.
I contacted neighbors at 535, 543, 544,
541, and 555 Fairmont, but none of the neighbors advised they heard anything
that morning.
They advi,'~d that they have previously heard them yelling and
screaming at each other, a~d this is an ongoing thing.
Officer TOLMAN stopped MOFFAT on a traffic stop and I responded to the 800 block
of Wayne where I contacted the passenger inside of his car, who was MOFFAT'S
sister.
She was identi:ied as TIFFNEY ZITTERKOPF (also known in Spillman with
an alias of TIFFNEY MILLER).
My conversation with ZITTERKOPF was digitally
recorded and later downloaded to the files under the report number.
In speaking with ZITTERKU~::, she advised me she had received a text from MOFFAT
at approximately 0546 hours.
He text her saying,~-JEN and I got into a fight.
She was hi t ting me and I ;jushed her.
I'm over at morns, please corne and talk to
me. "
ZITTERKOPF said she responded to her mother's residence and was speaking with
MOFFAT.
He told her thac he and
had gotten into a fight this morning and
when
was trying co hit him, he tried to pull the blankets around him to
keep her from hitting hi!1.
MOFFAT told ZITTERKOPF that he pushed
and she
fell back. MOFFAT then grabbed his gun and put it in his mouth telling
he was going to shoot hilfisel:, and when she got into his face, he then pointed
the gun at her.
I asked ZITTERKOPF if sh~ told him that this occurred on this morning, or when
it had occurred.
She stated she is unsure of when this occurred. MOFFAT just
told her that he had puc a gun in his mouth and then pointed it at
ZITTERKOPF was then alloc-ed to drive MOFFAT'S car from the scene of the traffic
stop.
No further action '-'as taken.
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Incident #: 10-P05J269
End of report.

SUPPLEMENTAL NARRATIVE:
OFFICER:

TOLMAN t5208

DICTATED:

05-10-10 @ 1720 HRS

INVESTIGATIVE TIME:
20 MINS
LAW INCIDENT #:
"0 P09207
STENO INITIALS:
SG
DATE & TIME
TRANSCRIBED:
05-10 10 @ 2115 HRS
1. DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
(STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
RECORDING:
A recording of a supplemental interview conducted on 05-10-10 was
downloaded to Spillman and is attached to this report.
2.

NARRATIVE:

On 05-10-10, I was contacted by the victim,
at the Pocatello
Police Department.
told me that she had just been to court for the
arraignment of the suspe~~, THOMAS MOFFAT, and that during the proceedings she
had found that MOFFATT was not charged with a felony for pointing a gun at her
head.
At this tilile, I in:ormed
that Sergeant HIGBEE and I were reviewing
the facts of this case with the Prosecutor's Office and that we needed more
information from her.
I informed her that I was just about to contact her, to
have her come in and do a supplementary interview, to clear up some of the
statements that she had made.
At this time I conducted an interview with
in the Pocatello Police
Department squad room. I recorded the interview and have added it to this case
under the files portion 0._ the report.
For information on this interview,
please see the recorded :,~atement of
provided to me on this
date.
There is nothing further.
End of report.
SUPPLEMENTAL NARRATIVE:
OFFICER:

WADSWORTH #5185

DICTATED:

INVESTIGATIVE TIME:
1 HOUR
LAW INCIDENT #:
10-P09269
STENO INITIALS:
CHH
DATE & TIME
05-~2-10 @ 1635 HOURS
TRANSCRIBED:
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Incident #; 10-P09269
1. DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
(STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
None
2.

NARRATIVE:

On 05-12-10 at approximately 0920 hours I made contact with
by
telephone.
She agreed to come in today for follow up photos and an interview.
was able to ~espond at approximately 1130 hours on this date.
In talking with
she was concerned that no charges had been filed on
MOFFAT for Attempted Strangulation.
In reviewing the report and the statement
given by NELSON to Officer TOLMAN, there were no details on when she was choked.
In the original statement given,
indicated to TOLMAN that she had been
grabbed by the neck and thrown to the ground.
stated in the interview
today that she had been choked by MOFFAT and that she did not remember blacking
out or passing out.
!-!oWe"ler, she did remember that she could not breathe during
thi s episode.
S],e did no~ know how long she'd been choked, but remembers after
being choked she was tossed to the ground.
She indicated that while MOFFAT was
choking her, he was pulli~9 her hair with the other hand. She stated that she
was in a lot of pain during this incident.
After re-interviewing
regarding this incident, this report will be
forwarded to the Bannock ':::o'lnty Prosecutor's OffiQ_e to determine if charges for
Felony Attempted Strangu:,c3tion need to be pursued, along with the Aggravated
Assault charge with the t;re~rm.
End of report
SUPPLEMENTAL NARRATIVE:
OFFICER:

WADSWORTH #518

DICTATED:

05-14-10 @ 0840 HOURS

INVESTIGATIVE TIME:
1 HCU~
LAW INCIDENT #:
10-P092S9
STENO INITIALS:
CHH
DATE & TIME
05-14-10 @ 0900 HOURS
TRANSCRIBED:
1. DOCUMENTS OF EVIDENCE ~O BE FILED IN RECORDS:
(STATEMENTS, RIGH'::'S FORfJ':;, Ll'.TENTS, PHOTOS, ETC.)
None
2. NARRATIVE:
On 05-14-10 at app::::-oximately 0800 hours I contacted Officer TOLMAN regarding
this incident.
He 'flas ale>': to download the interview with
to
the Spillman files ac th~- point.
TOLMAN'S interview with
is as follows:
On 05 10-10 at 1::;47 hour~.:; Officer TOLMAN held an interview with
That interview was recor(~d.
During the interview
stated that this
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incident regarding the firearm held to her head by THOMAS MOFFAT occurred on
Thursday 05-06-10 between 2100 hours and 2115 hours.
claimed that MOFFAT
was in bed when she got home.
He started yelling at her for not showing him
enough attention and tha~ she doesn't love him enough.
Officer TOLMAN asked if the incident was physical.
replied, "It got
physical."
stated that MOFFAT started packing his stuff and then he
started yelling at her that he was not going to leave and that she needed to
leave. He told her she ':,",\S not taking anything and that she should call the
pol ice if she wanted anytillng.
continued, stating that she left the
residence.
She sot into her Blazer. MOFFAT came out and stood behind it and
started pounding on the ~ack window.
She thought he was going to break her back
window.
stated that MOFFA~ at one point tried to grab the keys from the vehicle
by putting his arms thro','ch her windoW'.
stated that she tried to roll
MOFFAT'S arms up in the vlndow and that somehow he was able to get her door
open.
Officer TOLMAN as 1 ,!d how far he got his hands in the window.
stated enough to get the door open and MOFFAT got a bruise on his bicep from
this.
stated that a~ter MOFFAT got the door open, he grabbed her by her
shoulders and walked her i~to the house and put her on the couch, again
screaming and yelling at her that she couldn't leave.
Officer TOLMAN asked, "C':-,ulc: you have gotten away or did you just give up?"
replied, "I prett· much just gave up."
stated that MOFFAT got his
gun and put it into 1;is ; )l:t'1.
Officer TOLMAN asked, "Where does he keep the
gun? II
re;)lL ed, "} }:,eps it in the cupboards in the bedroom closet."
Officer TOLMAN a:;ked vJhat ':,e gun looked like.
stated it was in a black
case, it was 9 milcimete ~ ld black in color. She stated that she had seen it
when he first bOllSh 1:: it.
;'J~;LSON stated that he showed it to her; that it was
loaded.
She sai':l. he opened "the thing" and put the bullet in. Officer TOLMAN
tried to clarify if he u~eJ a magazine that was inserted into the gun or how it
happened exactly.
~;tat:ed that he put a single bullet in the chamber and
then put the gun in his [,.')\:'::'1.
He said he didn't want to live without her.
Then he put the (3U1: co h·
::')rehead. Officer TOLMAN asked, "What were you
thinking?"
seaten c>at she told MOFFAT, "Do it if you're going to do
it," and he said, "Okay,' ",:'.1 started to count five, four, three, two, one.
Then she stated 311e did r'J ..:now why he did not do it but he didn't.
Officer TOLMAN asked, "Wpre you in fear for your life when he pulled the gun
out?"
stated. fly 3." Officer TOLMAN asked, "Did you believe he was
going to do it." NSLSON ,<,'; .~~, "Yes." Officer TOLMAN asked what happened after
that and
stated t 1
~hey both went to bed.
MOFFAT went to sleep.
She
got up because S!1e cculd' ~; leep because she was afraid.
She texted one of her
friends and her ex· hl.lsba: :.:.
Off icer TOLMAN asked, "Why didn't you call the
police?"
si,;ic:, ":' ·.:C'l' t know.
I guess I was just scared." Officer
TOLMAN asked, "I~ ~iOU were.' c,_raid for your life, why didn't you just leave?"
said, "I _eU: like· ~ couldn't.
I just hoped things would get better;
that people change. " Ofcp~ TOLMAN asked, "Did you still love him when this
happened?"
::>,id,
.~ :'~till cared for him."
Officer TOLMAN asked, "Are
you afraid of him ~:-i(::ht "/."
said, "Yes, scared of him and his mother."
The interview was conel u(:'(~ 2t this point. This report will be forwarded to the
Bannock County P~osecuto'
Qf~ice to see if any charges should be filed for
Aggravated Assault as w~
,s the Attempted Strangulation.
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End of report

SUPPLEMENTAL
OFFICER:

NARR!.'~'~'.rE:

WADSWOR~H

#5185 Mon Jul 08 13:16:51 MDT 2010

I contacted the Bannock County prosecutors office to find out the status of this
report.
They advised the; would check and call back.
aw
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OF
STATE OF IDAHO, Plaintiff
VII.

DOB

LIQ]aE
dress

NO CONTACT ORDER (NCO)
IDAHO CRIMINAL RULE46.2

SSN~

ycaAelJ~

YOU HAVE BEEN CHARGED WITH VIOLATING THE FOLLOWING IDAHO CODE SECTION(S):
0 18.903 Battery 0 39.6312 Violation of Protection Order
or Battery
0 18.7905 Stalking o Otber _ _ _ _ _ _ _ _ _ __

o 18.901 Assault
o 18.918 Domestic A

against
ADDRESS
(must have 2 identifiers for ILETS

B

:the AlleIJe4 Victim: DOB
try), the ALLEGED VICTIM:

_DLN mJ'K(o

, PHONE

THIS COURT, having personal and subject matter jurisdiction, HEUBY ORDERS THAT yOU. THE DEFENDANT. ARE TO HAVE NO
CONTACT DIRECTLY OR INDIRECTLY WITH THE ALLEGED YICTIM. Do not knowingly follow, communicate in any way or by any
means (including another person); nor harass or otherwise make, attempt to make, contact with the victim(s). Do not knowingly go, or remain,
within 300 yards of the alleged victim's person, property, residence, worlcplace or school.

IF YOU RESIDE WITH THE ALLEGED YICTIM THEN YOU ARE HEREBY ORDERED OUT OF THE RESIDENCF. you must contact an
appropriate law enforcement agency for an officer to accompany you while you remove any neeellsary personal belongings. including any tools
required for your worle. The agency will schedule the removal 0 f these items within 48 hours 0 f contact, if at all possible. If disputed, the 0 fficerwill
make a preliminary detennination as to what are necessary personal belongings; and in addition, may restrict or reschedule the time spent on the
premises.
VIOLATION OF THIS ORDER IS A SEPARATE CRIME UNDER Idaho Code 13·920 for which no bail will be set until you appear before a
judie. It is subject to apenalJ¥ of up to ONE-YEAR IN JAIL and up to a 11,000 FINE. ONLY A JUDGE CAN MODIFY THIS ORDER A:F
oonviction forviolmion ofano contactorderwithin five (5) yem is delony and is punishable by Ii fine not exoeeding $5,000 orimprisonmentinthe
state prison not to exeeed five years or both.
When more than one domestic violence protection order is in place, the mostrestricnve provision will control any conflicting terms of any othercivil
or criminal protection order. (ICR46.2(c)}

This order may subjeet you to Federal proseeution under 18 U.S. Code § 922 if you possess. reeeive, or transport a firearm.
A copy of this Order shall immediately be sent to the appropriate law enforcement agency of the oriBinating citation or chqe. THE ORDER
SHALL BE ENTERED INTO THE IDAHO LAW ENFORCEMENT TELECOMMUNICATIONS SYSTEM.

TERMINTTION: Unless oth~om~d, tenninated or extended by the court, the NCO will remain in effect until 11 :59 pm on the
.L.L.LlI(Jk~
of20#.

___Ww-__,day

Odl~.e9Ueon~onm

IT IS SO ORDERED this

_______________________________________________________________

V

\-r' ~

day of

~~\

, 20 \ \") .

Judge

I ACKNOWLEDGE that I have readlreceived this order.

PERSONAL SERVICE

~

I eertify that reeeived this NCO, and served it on the above

Agency:

lP?\..wJ 5£ If VlC.e.'$

Officer:

~7ed :::':idual on -...L.f.:...'5D.::.::...w..-+fhn...:l41.:..e....·__-l~i.LI-/loIIi4~/I-·~L,IIoD~___
~ 4-

Badge number:_ _.)J~A:""--_____

Date entered into ILETS _________ 20 _ _ by _ _ _ _ _ _ _ _ _ _ _; Date removed _____ ,20_
by __________________,
UlIH'I'F.K! A,1<1a

•
Return Yellow Copy to Court Services when removed from ILETS.

VF.T.T .oWJII.F.'T'S th.... C"urts...v;"""

GOLDlDefendan!.

04/11109

lf~AL
~\;

MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
(208) 236-7280
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JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVID MOFFAT,
Defendant.

)
)

CASE NO.CR-10-11934-FE

)
)
)
)
)
)
)

REQUEST FOR DISCOVERY

---------------------------)
TO:

JEROMY W. STAFFORD, Stafford Law Office, 525 Park Ave., Suite 2A, Idaho
Falls 1083402; Attorney for the Defendant.
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the

Idaho Criminal Rules requests discovery and inspection of the following information,
evidence, and materials:
1. Any books, papers, documents, photographs, tangible objects or copies
or portions thereof, which are within the possession, custody or control of the Defendant,
and which the Defendant intends to introduce at trial in the above-mentioned case.
2.

Copies of any and all results or reports of physical or mental
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examinations and of any scientific tests or experiments made in connection with the
above-mentioned case, or copies thereof, within the possession or control of the
Defendant which the Defendant intends to introduce at trial, or which were prepared by a
witness whom the defendant intends to call at trial when the results or reports relate to
testimony of the witness.
3. Describe any and all documents and tangible evidence, not previously
disclosed, which Defendant intends to introduce or may introduce at trial.
4. The names and addresses of lay witnesses the Defendant intends to call
at trial, and the substance of the testimony of such witnesses.
5. The names and addresses of expert witnesses the Defendant intends to
call at trial, and the substance of the testimony of such witnesses.
6. Under Idaho Code §19-519, if you intend to offer evidence of an alibi in
your defense, you are hereby required to serve upon me, the undersigned Prosecuting
Attorney for Bannock County, Idaho, within ten (10) days, a notice in writing of your
intention to claim such alibi which said notice shall contain specific information as the
place(s) and time(s) at said place(s) at which you claim to have been on the day of the
alleged offense, and as particularly as is known to you or your attorney, the names and
addresses of the individual(s) and/or testimonial witnesses by whom you propose to
establish such alibi.
7.

This is a continuing Request for Discovery and the Attorney for the

Defense shall timely file such supplemental responses with the Court and shall serve the
same upon the State as may be required from time to time to correctly set forth all further
and different information obtained by the Attorney for the Defense.
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The undersigned further requests that said information, evidence and
materials be presented to the Office of the Prosecuting Attorney, Bannock County
Courthouse, Pocatello, Idaho, on or before the fourteenth day from which it has been
signed, or at such other date and time mutually agreed to by counsel.
DATED this

-tt:-

j{)

~

day of August. 2010.

CERTIFICATE OF D~~~RY
I HEREBY CERTIFY That on this

I)

day of August, 2010, a true and

correct copy of the foregoing REQUEST FOR DISCOVERY was delivered to the
following:
[X ] mailpostage prepaid
[X] hand delivery

JEROMY W. STAFFORD
Stafford Law Office
525 Park Ave., Suite 2A
Idaho Falls 1083402

[ ] faL;:,.w.t~
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(1
MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
IDAHO FALLS, Idaho 83405-1219-0050
(208) 236-7280

JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.

)

)

CASE NO. CR-10-11934-FE

)
)
)
)

RESPONSE TO REQUEST
FOR DISCOVERY

THOMAS DAVID MOFFAT
Defendant.

)
)

------------------------------------}
TO:

JEROMY W. STAFFORD, STAFFORD LAW OFFICE, IDAHO FALLS, Idaho,
Attorney for the Defendant.
COMES NOW, the State of Idaho, by and through JANIECE PRICE Deputy

Prosecuting Attorney in and for the County of Bannock, Idaho, and responds to
Defendant's Request for Discovery as follows:

REQUEST NO.1. Statement(s) of the defendant;
RESPONSE NO.1: For written or recorded statements of the defendant, please
see attached CD, as well as Offense Report No.1 0-P09269, attached hereto and
incorporated by reference.

REQUEST NO.2. Statement(s) of the co-defendant;
RESPONSE - Page 1
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RESPONSE NO.2: There is no codefendant in this matter

REQUEST NO.3. Defendant's prior criminal record;
RESPONSE NO.3: Defendant's criminal history is attached for reference.

REQUEST NO.4: Arrest report(s)/police report(s)/incident report(s)
including, but not limited to officer(s) field notes, copy{s) of citation(s), county jail
log(s)/record{s), dispatch log(s), audio/video recording(s), written/oral/other
statements or communications from witnesses and/or other officers, affidavit of
probable cause, Miranda waiver(s);
RESPONSE NO.4 Attached for reference is the CD recordings of the recordings,
there are no county jail logs attached to this case.: All statements are attached for
reference.

REQUEST NO.5. State witnesses;
RESPONSE NO.5: The following list of individuals may be called to testify at the
time of trial:
Jennifer Nelson -

~41

E. Bridger, Pocatello 10

Kelly Cosgrove - 706 N. 8

th

,

Pocatello 10

Tiffney Miller - 162 Taft, Pocatello 10
Samuel Stones - 556 Fairmont, Pocatello 10
Paul Tolman - Pocatello Police Department
Jim Weinheimer - Pocatello Police Department
Adren Wadsworth - Pocatello Police Department
Brad Smith - Pocatello Police Department
Dana Katona - Pocatello Police Department
RESPONSE - Page 2
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I:
At the present time, to the best knowledge of the plaintiff, only the
aforementioned individuals with an

u*"

before their name have a record of felony

convictions. Copies of the criminal histories for these individuals is attached hereto and
incorporated by reference. For statements made by prosecution witnesses, please see
the police report.
REQUEST NO.6. Documents and tangible objects;
RESPONSE NO.6: The CD of photos may be introduced as exhibits
REQUEST NO.7. Reports of examinations and tests.
RESPONSE NO.7: Doctor reports if any may also be introduced. At this time it is
unknown if Ms. Nelson sought any medical attention after the alleged assault.
The State reserves the right to supplement this response upon receipt of such
evidence
DATED this

Q~y of August, 2010.

RESPONSE - Page 3

24

CERTIFICATE OF
I HEREBY CERTIFY That on this

~VERY

~y of August. 2010, a true and

correct copy of the foregoing RESPONSE TO REQUEST FOR DISCOVERY was
delivered to the following:
[] mailpostage prepaid
[ ] hand delivery
[X1 facsimile 523-7833

JEROMY W. STAFFORD
STAFFORD LAW OFFICE
525 PARK AVE.. STE 2A
IDAHO FALLS. IDAHO 83404

RESPONSE - Page 4
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SIXTH JUDICIAL DISTRICT COURT, STATE OF IDAHO";
,',:';
IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
c",

STATE OF IDAHO,

)
)
)
)
)

Plaintiff.
vs.

)
)
)
)
)
)
)
)

Thomas 0 Moffat
242 Wayne Ave
Pocatello, 10 83201
Defendant.
DOB:
DL or SSN:

10

Case No: CR-2010-0011934-FE
MINUTE ENTRY AND ORDER
CONTINUING PRELIMINARY HEARING
(Defendant's Motion)

)
)

The above-entitled matter was before the court on Monday, August 30, 2010 for preliminary
hearing on the charge(s) of Attempted Strangulation The Honorable Thomas W Clark presided.
The State was represented by JaNiece Price. Jeromy W Stafford appeared on behalf of the
Defendant.
The Defendant was taken to the hospital and was unable to appear. Upon motion of the
defendant, who waived the statutory time requirement for preliminary hearing, and
there being no objection from the state, the court continued the preliminary hearing until 9/27/2010
01 :30 PM at which time the defendant is ordered to appear.
Bond status: The defendant has posted bond.

The court ORDERED the defendant to stay in contact with his/her attorney and attend all future
court proceedings.~-

IT IS SO ORDERED this Monday, August 30,2010

~?:~

THOMAS W CLARK
MAGISTRATE JUDGE

1.

INUTE ENTRY AND ORDER CONTINUING PRELIMINARY HEARING 68112004
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\1 certify that on Monday, August 30, 2010 I served a true and correct copy of the foregoing
Minute Entry and Order Continuing Preliminary Hearing on the person(s) listed below by
hand delivery or mail with correct postage.

Jeromy W Stafford
525 Park Ave Ste 2A

JaNiece Price
Bannock County Prosecutors Office
PO Box P
Pocatello, ID 83205

Idaho Falls ID 83402

Dale Hatch
Clerk Of The District Court

By: _ _ _ _ _ _---+r'--_ _ __
Amanda Freckleton
Deputy Clerk

2.

MINUTE ENTRY AND ORDER CONTINUING PRELIMINARY HEARING 88112004
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JEROMY W. STAFFORD
Idaho State Bar No. 6249

~\2~ 19

Stafford Law Office

525 Park Ave., Suite 2A
Idaho Falls, Idaho 83402
Phone: (208) 521-8119
Fax: (208) 523-7833
Attomey for Defendant
IN THE DISTRICT COURT OF THE SIXTH nJDIClAL DISTRlCT OF
THE STATE OF IDAHO, IN AND FOR 1HE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

vs.

)
)
)
)

Case No.: CR-1O-1l934-FE

)

THOMAS DAVID MOFFAT,
Defendant.

NOTICE OF APPEARANCE
AND REQUEST FOR DISCOVERY

)
)
)
)
)

COMES NOW, JEROMY W. STAFFORD, Stafford Law Office, and hereby enters an
appearance for and on behalf of Defendant, THOMAS DAVID MOFFAT, in the above referenced
matter.
Furthermore, Defendant respectfully requests discovery of evidence as follows:
TO: Janiece Price, Bannock County Prosecutor's Office
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal
Rules, requests discovery and inspection of the following infonnation, evidence and materials:
1.

Statement(s) of the defendant;

2.

Statement(s) of the co-defendant(s);

3.

Defendant's prior criminal record;

NOTICE OF APPEARANCE AND REQUEST DISCOVERY AND INSPECTION - 1
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4.

Arrest report(s)/police report(s)/incident report(s) including, but not limited to officer(s)
fIeld notes, copy(s) of citation(s). county jaillog(s)/record(s), dispatch log(s), audio/video

recording(s), written/oral/other statements or communications from witnesses and/or
other officers, affidavit of probable cause, Miranda waiver(s);
5.

State witnesses;

6.

Documents and tangible objects;

7.

Reports of examinations and tests.
The Wldersigned further requests a copy or permission to inspect and copy said information,

evidence and materials within 14 days of this reque·st, or in the alternative, Defendant requests such
infonnation be provided to the office of defendant's attorney on or before said date.
Dated this

;)7 day of July, 2010.

~FORD

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the;2

r

day of July, 2010, I served a true and correct copy of

the document described below on the party listed below, by mailing with the correct postage thereo:n,
or by causing the same to be hand-delivered or faxed.
DOCUMENT: NOTICE OF APPEARANCE AND REQUEST FOR DISCOVERY
Janiece Price
Bannock County Prosecutor's Office
Fax: (208) 236-7288

PARTIES SERVED:

(X) Fax

( )Mailing
( ) Courthouse Box

NOTICE OF APPEARANCE AND REQUEST DISCOVERY AND INSPECTION - 2
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SIXTH JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
STATE OF IDAHO,

)
)
)
)

Plaintiff.

vs.

)
)
)
)
)
)
)
)

Thomas D Moffat
2101 Marigold #6
Pocatello, ID 83201
Defendant.
DOB:
DL or SSN:

Case No: CR-2010-0011934-FE
MINUTE ENTRY AND ORDER
CONTINUING PRELIMINARY HEARING
(Stipulation)

)-

ID

)
)

In the above-entitled matter, a Stipulation to Continue was filed with the Court. By the stipulation
of the parties and with the agreement of the defendant, who waived the statutory time requirement
for preliminary hearing, the court continued the preliminary hearing until 10/4/2010 at 01 :30 PM, at
which time the defendant is ordered to appear.
Bond status: The defendant's O.R. release is continued.
The court ORDERED the defendant to stay in contact with his/her attorney and attend all future
court proceedings.

IT IS SO ORDERED this Thursday, September 2:~ k~
THO
SWCLARK
MAGISTRATE JUDGE

I.
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I certify that on Thursday, September 23,20101 served a true and correct copy of the foregoing
Minute Entry and Order Continuing Preliminary Hearing on the person(s) listed below by
hand delivery or mail with correct postage.

Jeromy W Stafford
525 Park Ave Ste 2A
Idaho Falls ID 83402

JaNiece Price
Bannock County Prosecutors Office
PO Box P
Pocatello, ID 83205

Dale Hatch
Clerk Of The District Court

By: _ _ _ _ _---f_-=-_---:~Amanda Freckleton
Deputy Clerk

2.
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II
SIXTH JUDICIAL DISTRICT COURT, STAllfbQ "jl
IN AND FOR THE COUNTY OF SANNO
MAGISTRATE DIVISION
STATE OF IDAHO,

.~.,"

)
)
)
)
)

Plaintiff.
vs.

)
)
)
)
)
)
)

Thomas D Moffat
2101 Marigold #6
Pocatello,ID 83201
Defendant.
DOB:
DL or SSN:

H"
b6.1f{

ID

Case No: CR-2010-0011934-FE
MINUTE ENTRY AND ORDER
CONTINUING PRELIMINARY HEARING
(Defendant's Motion)

)
)
)

The above-entitled matter was before the court on Monday, October 04, 2010 for preliminary
hearing on the charge(s) of Attempted Strangulation The Honorable Thomas W Clark presided.
The State was represented by JaNiece Price. Jeromy W Stafford appeared on behalf of the
Defendant.
Jeromy Stafford informed the Court that the Defendant was still in the State Hospital. Upon motion
of the defendant, who waived the statutory time requirement for preliminary hearing, and
there being no objection from the state, the court continued the preliminary hearing until
10/25/201001 :30 PM at which time the defendant is ordered to appear.
Bond status: The defendant has posted bond.
The court ORDERED the defendant to stay in contact with hislher attorney and attend all future
court proceedings.
IT IS SO ORDERED this Monday, October 04,2010

d!w~7IdL

THOMSW CLARK
MAGISTRATE JUDGE

G//
L
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I certify that on Monday, October 04, 2010 I served a true and correct copy of the foregoing
Minute Entry and Order Continuing Preliminary Hearing on the person(s) listed below by
hand delivery or mail with correct postage.

Jeromy W Stafford
525 Park Ave Ste 2A

JaNiece Price
Bannock County Prosecutors Office
PO Box P
Pocatello, ID 83205

Idaho Falls ID 83402

Dale Hatch
Clerk Of The District Court

By: _ _ _ _ _ _-+-+-I-~_ _
Deputy Clerk

2.
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SIXTH JUDICIAL DISTRICT COURT STATE OF IDAt:tO
IN AND FOR THE COUNTY OF BANNOCK <Iiii}
MAGISTRATE DIVISION
It( [.,.

STATE OF IDAHO,

/25

)
)
)
)

Plaintiff.
vs.

)
)

Thomas D Moffat
162 Taft
Pocatello, ID, 83201

) Case No: CR-2010-0011934-FE

Defendant.
DOB:
DL or SSN:

)
) MINUTE ENTRY AND ORDER
) BINDING DEFENDANT OVER
) TO DISTRICT COURT

)
)
)
)

ID

)
)
The above-entitled matter was before the court on Monday, October 25, 2010 for
preliminary hearing on the charge(s) of Attempted Strangulation. The Honorable Thomas
W Clark presided. The State was represented by JaNiece Price. The defendant appeared
in person and through counsel, Jeromy W Stafford.
Jennifer Nelson was sworn and testified on behalf of the State. Counsel for the State did
not offer any exhibits into evidence.
Counsel for the Defendant did not call any witnesses and did not offer any exhibits into
evidence
The court reviewed the evidence and testimony and concluded the public offense(s) listed
above was/were committed in Bannock County, and found reasonable grounds to believe
the defendant committed said offense(s).
IT IS THEREFORE ORDERED that the defendant be bound over to the district court and
held to answer to the charge(s) listed above.
Bond status: The Defendant was not arrested on this charge.
The court ORDERED the defendant to stay in contact with his/her attorney and attend all
future court proceedings.
IT IS SO ORDERED this Monday, October 25,2010.

d L 2:&

THOMAS W CLARK
MAGISTRATE JUDGE

MINUTE ENTRY AND ORDER BINDING DEFENDANT OVER TO DISTRICT COURT B8112004
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I certify that on Monday, October 25, 2010 I served a true and correct copy of the
foregoing Minute Entry and Order Binding the Defendant Over to District Court on
the person(s) listed below by hand delivery or mail with correct postage.

Jeromy W Stafford

JaNiece Price
Bannock County Prosecutors Office
PO Box P
Pocatello, 1083205

525 Park Ave Ste 2A
Idaho Falls 10 83402

Dale Hatch
Clerk Of The District Court ~

U_-r~__

By: _ _ _ _ _ _ _ _
Amanda Freckleton
Deputy Clerk

MINUTE ENTRY AND ORDER BINDING DEFENDANT OVER TO DISTRICT COURT B8112004
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOX P
POCATELLO, IDAHO 83205
Telephone: (208) 236-7280

BY
JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

_ "'-_ ............,-DE Pti"ty CLE;~I{-.".. -..

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVIS MOFFAT,
518-04-1463
8/11/82
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CR-10-11934-FE
PROSECUTING ATTORNEY'S
INFORMATION

MARK L. HIEDEMAN, Prosecuting Attorney, in and for Bannock County,
State of Idaho, who, in the name and by the authority of said State prosecutes in its
behalf, in proper person comes into said District Court in the County of Bannock, State of
Idaho, on the ~y of October, 2010, and gives the Court to understand and be
informed that DEFENDANT is accused by this information of the crime of ATTEMPTED
STRANGULATION, Idaho Code §18-923(1), committed as follows, to-wit:
That the said THOMAS DAVIS MOFFAT, in the County of Bannock, State
TH
of Idaho, on or about the 9 day of May, 2010, did willfully and unlawfully choke or
attempt to strangle a household member, JENNIFER NELSON

PROSECUTING ATTORNEY'S INFORMATION Page 1
36

All of which is contrary to the form of the statute in such case in said State
made and provided and against the peace and dignity of the State of Idaho.

Prosecuting Attorney
Bannock County, Idaho

STATE OF IDAHO
COUNTY OF BANNOCK

)
) ss.
)

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, in
and for the County of Bannock, State of Idaho, do hereby certify that the foregoing is a
true and correct copy of the original information filed in my office on the _ _ day of

Clerk

Deputy

PROSECUTING ATTORNEY'S INFORMATION Page 2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND

FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

Case No: CR-2010-0011934-FE

vs.

MINUTE ENTRY & ORDER

THOMAS D. MOFFAT,
Defendant.
The above named Defendant appeared in Court on the 1st day of November, 2010,
with his counsel, Jeromy Stafford, for arraignment.

Ryan Godfrey, Bannock County

Deputy Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis
was the Court Reporter.
When asked by the Court, the Defendant stated that his true name is as shown on
the Information. The reading of the Prosecuting Attorney's Information was waived and
a certified copy of the same handed to the Defendant.
When asked by the Court, the Defendant waived the statutory time in which to
enter a plea and entered a plea of NOT GUILTY to the charge of ATTEMPTED

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 1 of3
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STRANGULATION, Idaho Code §18-923(1).
IT IS HEREBY ORDERED that the above entitled matter be and the same is
hereby set for JURY TRIAL before the undersigned District Judge on JANUARY 11,
2011, AT THE HOUR OF 9:00 A.M.
IT IS FURTHER ORDERED that the above entitled matter be and the same is
hereby set for PRE-TRIAL CONFERENCE on DECEMBER 20, 2010, AT THE
HOUR OF 4:00 P.M.
The Defendant's release on his own recognizance will continue. The Defendant is
ordered to maintain contact with his attorney and attend all future court proceedings.
Further, the No-Contact Order will remain in full force and effect until further order of
the court.
DATED this --,-'__ day of November, 2010.

Honorable Robert C. Naftz
District Judge

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 2 of3
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CERTIFICATE OF SERVICE

:A

I HEREBY CERTIFY that on the
day of November, 2010, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

o U.S. Mail
DE-Mail

rgJ Courthouse Box

o Fax: 236-7288
Jeromy Stafford

rgJ U.S. Mail
DE-Mail

o Courthouse Box
o Fax:
Deputy Clerk

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 3 of3
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JEROMY W. STAFFORD
Idaho State Bar No. 6249
Stafford Law Office
525 Park Ave., Suite 2A
Idaho Falls, Idaho 83402
Phone: (208) 521-8119
Fax: (208) 523-7833
Attorney for Defendant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DA VID MOFFAT,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No.: CR-2010-11934-FE

SECOND
REQUEST FOR DISCOVERY

The, Defendant respectfully requests further discovery of evidence as follows:
TO: JANIECE PRICE, BANNOCK COUNTY PROSECUTING ATTORNEY'S OFFICE
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal
Rules, requests discovery of the following information, evidence and materials:
1.

911 tape of prior incident within a few months of the May 9, 2010 incident in this case,
wherein the Defendnat, Thomas Moffat called 911 for help after being battered by victim,
Jennifer Nelson. Further all police and arrest reports and witness statements made in
reference to this incident.

2.

All police reports and witness statements relating to Bannock County case CR-20084859-MD wherein the same victim, as in this case, alleged domestic battery against her

SECOND REQUEST FOR DISCOVERY - I
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now ex -husband.
Defendant requests such information be provided to the office of defendant's attorney within
14 days of this request.
Dated this ~ay of December, 2010.

K

~Y W. STAFFORD
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the flday of December, 2010, I served a true and correct
copy of the document described below on the party listed below, by mailing with the correct postage
thereon, or by causing the same to be hand-delivered or faxed.
DOCUMENT: SECOND REQUEST FOR DISCOVERY
PARTIES SERVED:

JANIECE PRICE
W81~EOrs

SECOND REQUEST FOR DISCOVERY - 2
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Office

MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTING

~~H~o~:LLS, Idaho

.- ,

AIT.(j.::~~"."'.~Y ,OtJ.-

--

83405-1219-0050

(208) 236-7280
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. ' I,.
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JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)
)
)

CASE NO. CR-10-11934-FE

~

nd

2 RESPONSE TO REQUEST
FOR DISCOVERY

THOMAS DAVID MOFFAT

)
Defendant.

)

---------------------------)
TO:

JEROMY W. STAFFORD, STAFFORD LAW OFFICE, IDAHO FALLS, Idaho,
Attorney for the Defendant.
COMES NOW, the State of Idaho, by and through JANIECE PRICE Deputy

Prosecuting Attorney in and for the County of Bannock, Idaho, and responds to
Defendant's Request for Discovery as follows:

REQUEST NO.1. 911 tape of prior incident of 911 call from Thomas Moffat.
RESPONSE NO.1: This case is not associated with this case file and therefore
the defendant could pursue this from the appropriate agency.

REQUEST NO.2. Police reports and witness statements related to Bannock
County case CR-2008-4859-MD.
RESPONSE - Page 1

43

RESPONSE NO.2: This case was not handled by the Bannock County
Prosecutor's office and the file would be maintained in the City of Pocatello Attorney's
office, as they prosecuted this matter.

The State reserves the right to supplement this response upon receipt of such
evidence

/

DATED this

11-:-.\1>--:

LL day of December, 2010.

LJ

CERTIFICATE OF DELIVERY

'6~

I HEREBY CERTIFY That on this _,_ day of December, 2010, a true and

correct copy of the foregoing RESPONSE TO REQUEST FOR DISCOVERY was
delivered to the following:
[] mailpostage prepaid
[ ] hand delivery
[X] fac' I
523-7833

JEROMY W. STAFFORD
STAFFORD LAW OFFICE
525 PARK AVE., STE 2A
IDAHO FALLS, IDAHO 83404

RESPONSE - Page 2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
Case No: CR-2010-0011934-FE
vs.

MINUTE ENTRY & ORDER
THOMAS DAVID MOFFAT,
Defendant.
Counsel for the Defendant, Jeromy Stafford, appeared before the Court on the 20th
day of December, 2010, for hearing on Defendant's Motion to Dismiss for Violation of
Double Jeopardy. JaNiece Price, Bannock County Deputy Prosecuting Attorney, appeared
on behalf of the State of Idaho. Stephanie Davis was the Court Reporter.
At the hearing, defense counsel represented to the Court that the Defendant was not
present due to mental health issues and was not opposed to continuing the hearing on the
motion and also continuing the Pretrial Conference and Jury Trial. Receiving no objection,
IT IS HEREBY ORDERED that the above entitled matter be and the same is
hereby reset for JURY TRIAL before the undersigned District Judge on MARCH 8,

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 1 of3
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2011, AT THE HOUR OF 9:00 A.M.
IT IS FURTHER ORDERED that the above entitled matter be and the same is
hereby set for PRETRIAL CONFERENCE on FEBRUARY 22, 2011, AT THE
HOUR OF 4:00 P.M.
IT IS FURTHER ORDERED that Defendant's MOTION TO DISMISS FOR
VIOLATION OF DOUBLE JEOPARDY be reset for FEBRUARY 17,2011, AT THE
HOUR OF 9:00 A.M.
DATED this

~9

day of December, 2010.

Honorable Robert C. Naftz
District Judge

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 2 of3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2D day of December, 2010, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

o U.S. Mail
DE-Mail
~ Courthouse Box
Fax: 236-7288

o
Jeromy Stafford, Esq.
525 Park Avenue, Suite 2A
Idaho Falls, ID 83402

~U.S.Mail
DE-Mail
Courthouse Box
Fax:

o
o

Deputy Clerk

Case No. CR-20 10-00 11 934-FE
MINUTE ENTRY & ORDER

Page 3 of3
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTING ATIORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
(208) 236-7280

JaNJECE PRICE 158#7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVID MOFFAT,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR-2010-11934-FE

G

THIRD SUPPLEMENTAL RESPONSE
TO DEFENDANT'S
DISCOVERY REQUEST

---------------------------)
TO:

Jeromy W. Stafford, Stafford Law Office, 525 Park Ave., Suite 2-A, Idaho Falls, 10
83402, Attorney for the Defendant.

COMES NOW, the State of Idaho, by and through JANIECE PRICE, Deputy
Prosecuting Attorney in and for the County of Bannock, Idaho, and makes the following
supplemental disclosure of expert testimony pursuant to Idaho Criminal Rule 16(7) and
Idaho Rules of Evidence 702, 703 and 705.
To and in response to Defendant's Request for Discovery as follows:
1. B. Robb Redford
732 Washington
Pocatello, 10 83201
(208) 478-9822
B. Robb Redford will testify as an expert in the field of Domestic Violence
education and counseling. Mr. Redford will testify regarding information and
knowledge concerning Domestic Violence education and counseling in relation to both

48
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an offender who commits domestic violence and a victim who is subjected to domestic
violence. Mr. Redford also has information and knowledge concerning the nature and
extent of a domestic violence offenders in utilizing isolation, power and control and both
physical and mental coercion to commit violence on other individuals. In addition, Mr.
Redford is expected to testify to his knowledge and training dealing with victims of
domestic violence and a victim's response to an offender in a domestic violence or
violence related relationship. He is also expected to testify about the relationship.
between violence and sex-role behaviors. Mr. Redford's Curriculum Vitae will be
provided upon receipt by our office. If Mr. Redford does any interviewing/examinations
and/or offers more updated opinions, this disclosure will be supplemented as soon as is
practicable.

2. Karen S. Neill Ph.D., R.N., SANE-A
ISU Campus Box 8101
Pocatello, Idaho 83209
neilkare@isu.edu
208-282-2102 (work)
Dr. Karen Neill will testify as an expert in the field of Domestic Violence education
and counseling. Dr. Neill will testify regarding information and knowledge concerning
Domestic Violence education and counseling in relation-eto a victim who is subjected to
domestic violence and/or violent relationships. Dr. Neill also has information and
knowledge concerning the tools utilized to maintain isolation, power and control and
both physical and mental coercion to commit violence on other individuals. In addition,
Dr. Neill is expected to testify to her knowledge and training dealing with victims of
domestic violence and a victim's response to an offender in a domestic violence or
violence related relationship. She is also expected to testify to the lived experience
of women who are battered as well as the impact of domestic violence on women. She
is also expected to testify as to the reasons women stay, and/or return to their abusive
partner. Dr. Neill's Curriculum Vitae setting forth her qualifications will be provided upon
receipt by my office. If Dr. Neill does any interviewing/examinations and/or offers more
updated opinions, this disclosure will be supplemented as soon as is practicable.
3. Any expert designated by any other party.
4. Any expert necessary for impeachment or rebuttal.
5. The State reserves the right to supplement this response upon receipt of such
evidence
Respectfully submitted February 1, 2011.
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CERTIFICATE

F DELIVERY

I HEREBY CERTIFY That on this

.~t

J2day of February, 2011, a true and

correct copy of the foregoing THIRD SUPPLEMENTAL RESPONSE TO REQUEST FOR
DISCOVERY was delivered to the following:

~ail-

Jeromy Stafford, Esq.
525 Park Ave., Suite 2A
Idaho Falls, 1083402

postage prepaid
[ ] hand delivery
[ ] facsimile
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JEROMY W. STAFFORD
Stafford Law Office
525 Park Ave., Suite 2A
Idaho Falls, Idaho 83402
Phone: (208) 521-8119

'!

r

Attorney for Defendant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVID MOFFAT,
Defendant.

)
)
)
)
)
)
)

Case No.

CR-2010-11934-FE

MOTION TO DISMISS
FOR VIOLATION OF DOUBLE
JEOPARDY

COMES NOW, the Defendant, THOMAS DAVID MOFFAT, by and through his
attorney of record, Jeromy W. Stafford, Stafford Law Office, and hereby moves the Court
pursuant to Idaho Criminal Rule 12(b)(6) to dismiss this case as a violation of his Constitutional
right to be free of Double Jeopardy.

BACKGROUND
On May 9,2010, the Defendant was charged by the City of Pocatello Police Department
with Misdemeanor Domestic Battery on Jennifer Nelson for grabbing her by the neck. Over two
months later, on July 23,2010, the Bannock County Prosecutors Office filed a felony charge of
Attempted Stangulation against the Defendant, for putting his hands on the neck of Jennifer
Nelson during the May 9, 2010 incident. The Bannock County Prosecutors office did not move
to dismiss the misdemeanor Domestic Battery case nor did they ask that it be amended to the
Felony Attempted Strangulation charge. Faced with going to ajury trial on two separate charges
both for the exact same incident, with two separate judges and two separate prosecutors, and for
1
MOTION TO DISMISS FOR VIOLATION OF DOUBLE JEOPARDY
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the fact that the felony wasn't even past the preliminary hearing stage, yet the misdemeanor was
set for ajury trial, the Defendant, on October 12,2010 plead guilty to the misdemeanor domestic
battery charge. The Defendant was sentenced on the misdemeanor domestic battery charge on
November 16,2010 by Judge Clark. At this sentencing, the Defendant made it clear that he was
pleading guilty to the misdemeanor domestic battery for putting his hands on the neck of Jennifer
Nelson. The Defendant was bound over on the felony on October 25,2010 and the Defendant
was Arraigned by Judge Naftz on November 1,2010. The felony was then set for a jury trial and
jury pretrial conference. The State's charging language in the felony case is "that the said
THOMAS DAVID MOFFAT, in the County of Bannock, State of Idaho, on or about the 9th day
of May, 2010, did willfully and unlawfully choke or attempt to strangle a household member,
JENNIFER NELSON."
DOUBLE JEOPARDY
The Double Jeopardy Clause protects against three abuses of prosecutorial power: a
second prosecution for the same offense after acquittal; a second prosecution for the same
offense after conviction; and multiple punishments for the same offense. Brown v. Ohio, 432
U.S. 161,97 S.Ct. 2221,53 L.Ed.2d 187 (1977); State v. Talavera, 127 Idaho 700, 905 P.2d 633
(1995). This case presents an instance of the second and third abuse, a second prosecution for
the same offense after conviction and mUltiple punishments for the same offense.
The double jeopardy clause in the Idaho Constitution does not provide greater protection
against double jeopardy than its federal counterpart. Berglund v. Potlatch Corp., 129 Idaho 752,
932 P.2d 875 (1996); State v. Reichenberg, 128 Idaho 452,915 P.2d 14 (1996). To determine
whether the second prosecution is for the same offense, the United States Supreme Court applies

2
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what has become known as the Blockburger test. State v. Bryant, 127 Idaho 24, 29 896 P.2d 350,
355 (Idaho Ct. App. 1995) That test, from Blockburger v. United States, 284 U.S. 299,304,52
S.Ct. 180, 182, 76 L.Ed. 306,309 (1932), is:
The applicable rule is that where the same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to determine whether there are two
offenses or only one, is whether each provision requires proof of a fact which the other
does not. ...
"This test emphasizes the elements of the two crimes." Brown v. Ohio,

43~

U.S. 161, 165,97

S.Ct. 2221, 2225 (1977). A greater offense and a lesser included offense are, by definition, the
"same" for purposes of double jeopardy. "As is invariably true of a greater and lesser included
offense, the lesser offense ... requires no proof beyond that which is required for conviction of
the greater. ... The greater offense is therefore by definition the 'same' for purposes of double
jeopardy as any lesser offense included in it." Id. at 168. The Double Jeopardy Clause forbids
successive prosecution for a greater offense and a lesser included offense, regardless of the
sequence of the prosecutions. "Whatever the sequence may be, the Fifth Amendment forbids
successive prosecution and cumulative punishment for a greater and lesser included offense." Id.
at 169. The prohibition against double jeopardy has been held to mean that a defendant may not
be convicted of both a greater and a lesser included offense. State v. McCormick, 100 Idaho ] 11,
113,594 P.2d 149, 152 (1979), citing Brown v. Ohio, 432 U.S. 161,169,97 S.Ct. 2221,2227,53
L.Ed.2d 187 (1977).

DISCUSSION
In Bryant, the Idaho Court of Appeals held that the Defendant could not be convicted of
both Aggravated Assault and Kidnapping where the Defendant used a gun to threaten the victim

3
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in order to accomplish the kidnapping. Bryant, 127 Idaho at 29. The Court of Appeals held that
the charge of Aggravated Assualt was a lesser included charge to Kidnapping and that the same
facts were used to charge both. Id. The Court of Appeals vacated the aggravated assault
conviction. Id. In this case, misdemeanor domestic battery is a lesser included charge of felony
Attempted Stangulation. Both charges are based on the Defendant putting his hand(s) on the
neck of Jennifer Nelson during one incident on May 9, 2010. The Defendant plead guilty, a
conviction was entered, and he was sentenced on the misdemeanor domestic battery charge. The
State erred by not moving to amend the misdemeanor Domestic Battery charge to a charge of
Felony Attempted Strangulation or by moving to dismiss the misdemeanor Domestic Battery
charge when they separately filed the felony charge. It could be due to lack of communication
between the City and County offices, but regardless it is of no fault of the Defendant.

The Defendant was faced with going to trial on two separate occasions with two separate
judges and prosecutors for the same conduct and allegation. The County waited over two
months to file the felony when nothing had changed from the day the Defendant was charged
with the misdemeanor. In the context of a DUI, that is first charged as a misdemeanor and later
as a felony, the misdemeanor DUI is either dismissed or amended to the felony, it is not left to
linger as a separate charge. In this case, there is no additional fact that distinguishes the
misdemeanor domestic battery from a felony Attempted Strangulation in this case. The
defendant was charged with both the felony and the misdemeanor for grabbing Jennifer Nelson
by the neck. The Defendant even made a clear record, in from of Judge Clark that the factual
basis under which he was pleading guilty to the misdemeanor was for grabbing Jennifer Nelson
by the neck. The city prosecutor, Steve Herzog, even consented to that as the factual basis when
4
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the plea agreement on the misdemeanor was struck. Under the Blockburger test, 284 U.S. 299,
the Defendant, having plead guilty to the misdemeanor lesser included offense, domestic battery
cannot now be prosecuted for the greater offense of Attempted Strangulation. Therefore, the
felony Attempted Strangulation charge should be dismissed in this case.

DA TED this

~ day of December, 2010.

CERTIFICA

h

day of December, 2010, I served a true and
I HEREBY CERTIFY that on the
correct copy of the document described below on the party listed below, by mailing with the
correct postage thereon, or by causing the same to be hand-delivered.
DOCUMENT: MOTION TO DISMISS FOR VIOLATION OF DOUBLE JEOPARDY
PARTIES SERVED:

Janiece Price
Bannock County Prosecutors Office

(X) Hand Delivered
( ) Mailing

5
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P. O. BOXP
POCATELLO, IDAHO 83205-0050
Telephone: (208) 236-7289
JaNiece Price, ISB #7161
Deputy Prosecutor
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVID MOFFAT,
Defendant.

)
)
)
)
)
)
)
)

CASE NO. CR-2010-11934-FE ~
PLAINTIFF'S BRIEF
IN RESPONSE TO
DEFENDANT'S MOTION TO
DISMISS

---------------------------)
COMES NOW, the State of Idaho, by and through JaNiece Price, Deputy
Prosecuting Attorney for Bannock County, Idaho, and submits this brief in response to
Defendant's Motion to Dismiss the Attempted Strangulation charge, Idaho Code §18-923,
brought against Defendant Thomas David Moffat.
Defendant Moffat petitions this Court to dismiss on the grounds that his
constitutional right against double jeopardy has been violated.
ISSUE
1. Whether charging Defendant with a felony charge of Attempted Strangulation,
Idaho Code § 18-923, and a misdemeanor charge of Domestic Battery, Idaho
Code 18-903, arising from the same date of incident is a constitutional violation
of the Defendant's right against double jeopardy.

Plaintiffs Brief in Opposition to Defendants Motion to Dismiss

56

Page 1 of 1

FACTS
On or about May 9,2010, Officer Tolman of the Pocatello Police Department
responded to the address of 706 N. 8th, Pocatello, Bannock County, Idaho, in response
to a report of an assault.
Upon arriving at that address, Officer Tolman contacted Jennifer Nelson who
reported that she and her boyfriend, Thomas Moffat, had been involved in a physical fight
at 552 Fairmont. During the interview, Jennifer Nelson described to Officer Tolman the
physical altercation that occurred between her and Thomas Moffat. She explained that
the Defendant had grabbed her by her hair and by her throat and threw her around the
room. He also pushed her into objects and onto the floor causing scrapes and bruises to
her body. She showed Officer Tolman scrape marks on her shoulder blade and also on
her knees. Officer Tolman also observed red marks on her knees and on her neck.
After gathering this information, Officer Tolman and Jennifer went to the residence
at 552 Fairmont. Upon entering the residence, no one was in the residence. At that time,
Officer Tolman had Jennifer walk him through her version of events and through the
residence. Afterwards, he and other officers contacted the neighbors and asked if they
had any knowledge of the incident being reported by Jennifer Nelson. Two individuals
reported to Officer Tolman they did see a physical altercation in the 552 residence
between a male and female and they observed the male holding the female by her hair
and in her throat area and that the male also pushed the female against the wall.
After canvassing the neighborhood, Officer Tolman proceeded with his
investigation and went to attempt to locate Thomas Moffat. During the conclusion of
Officer Tolman's conversation with Jennifer Nelson, Jennifer observed Thomas Moffat
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drive past the residence. Upon having Thomas Moffat identified, officers searched the
area and were able to locate him.
Officer Tolman interviewed Thomas Moffat who initially stated he had had an
argument with Jennifer Nelson but that it had only been verbal and not physical. Then
Thomas Moffat told Officer Tolman the fight had been physical and Jennifer Nelson was
the aggressor. Officer Tolman informed Thomas Moffat the neighbors had seen him
holding Jennifer Nelson in her throat area and by her hair and pushing her around.
Thomas Moffat stated he did not remember that conduct and then stated he had never
touched Jennifer Nelson. At that time, Officer Tolman arrested Thomas Moffat on a
charge of misdemeanor Domestic Battery and issued him a citation under Idaho Code
18-918. (see Exhibit A - Citation)
After transporting Thomas Moffat to the jail and upon returning to the Pocatello
Police Department, Officer Tolman was provided additional information about conduct
between Jennifer Nelson and Thomas Moffat. This conduct had been reported by
Jennifer Nelson at the time of her first meeting with Officer Tolman and then also reported
by Thomas Moffat's sister to Sergeant Higbee. The conduct involved a possible
aggravated assault with a deadly weapon, which had occurred between Jennifer Nelson
and Thomas Moffat a few days prior to this incident. At that time Officer Tolman and his
sergeant determined that this law incident report involved allegations of possible felony
charges and would be submitted to the Bannock County Prosecuting Attorney's office for
review. (See Exhibit B - pages of incident report).
After the prosecutor's office reviewed and conducted additional investigation,
Thomas Moffat was charged with and summoned to court on felony Attempted
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Strangulation. Upon appearing on the Summons, the charge was set for a preliminary
hearing.
procedural History

A citation for Domestic Battery was issued on May 9,2010 charging the Defendant
under Idaho Code 18-918. The Defendant was arraigned on that charge on May 10, 2010
and a pretrial conference was set for May 20

th

•

After the pretrial conference on May 20

th

,

the matter was set for a jury pretrial conference on June 22, 2010. The matter then went
through a series of re-settings finally culminating in a guilty plea to misdemeanor
Domestic Battery on October 12,2010 with a sentencing date of November 16, 2010.
(See Exhibit C - ROA Report)
Officer Tolman submitted his law incident report for possible felony charges to the
Bannock County Prosecuting Attorney's office for review after the May 9, 2010 incident.
The prosecutor's office reviewed the report and set up a meeting with Jennifer Nelson. At
that meeting, additional information was requested from Jennifer Nelson and was
submitted by her to the prosecutor's office in late June. In July 2010, the prosecutor's
office filed a complaint charging Thomas Moffat with the charge of Felony Attempted
Strangulation, Idaho Code 18-923. A summons was issued to Thomas Moffat. Upon his
being served with the summons and being arraigned, a preliminary hearing was set for
August 23,2010 before the Honorable Judge Clark. The hearing was continued to
th

August 30 due to Defendant's counsel being unavailable and in another county.
On August 30

th

,

at the time of the preliminary hearing, the State was ready to

proceed but the hearing did not take place due to the Defendant not being capable of
participating in the hearing since a report was called into the Pocatello Police Department
Plaintiffs Brief in Opposition to Defendants Motion to Dismiss

59

Page 4 of 4

reporting the Defendant may have taken too much medication. Due to the circumstances,
the preliminary hearing was continued until September 27,2010. The September 27,
2010 hearing was continued at the request of the State because one of the State's
witnesses was unavailable. A new preliminary hearing was scheduled for October 4,
2010. On October 4, 2010, with the State ready to proceed, the preliminary hearing did
not take place since the Defendant was a patient at Blackfoot Hospital South.
Finally, on October 25,2010, a contested preliminary hearing occurred and the
matter was bound over by Judge Clark to district court on one count of felony Attempted
Strangulation. The Defendant was arraigned on November 1, 2010 and Defendant's
counsel filed this Motion to Dismiss.
Defendant claims that the Attempted Strangulation charge should be dismissed
because he pled guilty to the misdemeanor charge of Domestic Battery on October 12,
2010 and was sentenced on November 16, 2010. Defendant's attorney argues that
because the Defendant has pled guilty to the misdemeanor charge and told the judge the
factual basis for his plea was that he had put his hands on Jennifer Nelson's throat, then
he has already been sentenced for that criminal conduct. Defendant posits that by having
the felony Attempted Strangulation charged against him, he is being subjected to double
jeopardy.
The State hereby submits the following Brief in response to the Defendant's
Motion to Dismiss.
ANAL YSIS OF ISSUE

Whether charging Defendant with a felony charge of Attempted
Strangulation, Idaho Code §18-923, and a misdemeanor charge of Domestic
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Battery, Idaho Code 18-903, arising from the same date of incident is a
constitutional violation of the Defendant's right against double jeopardy_
Defendant argues that the charge of Idaho Code § 18-923, felony Attempted
Strangulation, should be dismissed due to the Defendant already pleading guilty to a
misdemeanor charge of Domestic Battery.
He argues that his being charged with the felony crime of Attempted
Strangulation and having pled guilty to the misdemeanor crime of Domestic Battery
places him in a situation of having his due process rights violated and that he is
subjected to double jeopardy. The State disagrees with this contention and presents the
following response to the Defendant's brief and argument.
The Double Jeopardy Clause of the United States Constitution provides that no
person shall "be subject for the same offense to be twice put in jeopardy of life or limb."
The clause affords a defendant three basic protections. It protects against a second
prosecution for the same offense after acquittal, a second prosecution for the same
offense after conviction, and multiple criminal punishments for the same offense. State
v. Bryan, 145 Idaho 612; 181 P.3d 538 (2008) citing Schiro v. Farley, 510 U.S. 222,

229,114 S. Ct. 783, 127 L. Ed. 2047 (1994); State v. McKeeth, 136 Idaho 619,622,
38 P.3d 1275, 1278 (Ct. App. 2001).
Furthermore, Defendant alleges in his Motion to Dismiss that under the Double
Jeopardy Clause, which affords an accused similar levels of protection in both the
United States Constitution and the Constitution of Idaho, that two of the protections of
the Clause are violated by the Defendant being charged with both felony Attempted
Strangulation and misdemeanor Domestic Battery. Defendant Thomas Moffat argues
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he is being prosecuted for the same offense after a conviction and is being subjected to
multiple punishments for the same offense.
The Defendant's allegations contain no basis and as such the Defendant being
charged with both a felony charge and a misdemeanor charge is appropriate and does
not cause a Double Jeopardy violation. In applying the facts of this case to the
parameters of Double Jeopardy it can be seen that there is no violation.
The following statutes are applicable to the charges of this case.
Idaho Code §18-923 defines the offense of Attempted Strangulation as:

(1) Any person who willfully and unlawfully chokes or attempts to strangle a
household member, or a person with whom he or she has or had a dating
relationship, is guilty of a felony punishable by incarceration for up to fifteen
(15) years in the state prison.
(2) No injuries are required to prove attempted strangulation.
(3) The prosecution is not required to show that the defendant intended to kill or
injure the victim. The only intent requires is the intent to choke or attempt to
strangle.

Idaho Code §18-918 defines the offense of Domestic Violence/Battery as:

(1) For the purpose of this section:
(a) "Household member" means a person who is a spouse, former spouse, or a
person who has a child in common regardless of whether they have been married or a
person with whom a person is cohabiting, whether or not they have married or have
held themselves out to be husband or wife.
(b) "Traumatic injury" means a condition of the body, such as a wound or external or
internal injury, whether of a minor or serious nature, caused by physical force.
(2) (a) Any household member who in committing a battery, as defined in section
18-903, Idaho Code, inflicts a traumatic injury upon any other household member is
guilty of a felony.
(b) A conviction of felony domestic battery is punishable by imprisonment in the
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state prison for a term not to exceed ten (10) years or by a fine not to exceed ten
thousand dollars ($10,000) or by both fine and imprisonment.
(3) (a) A household member who commits an assault, as defined in section 18901, Idaho Code, against another household member which does not result in traumatic
injury is guilty of a misdemeanor domestic assault.
(b) A household member who commits a battery, as defined in section 18903, Idaho Code, against another household member which does not result in traumatic
injury is guilty of a misdemeanor domestic battery.
In addition, as defined in Idaho Code §18-903:
" A battery is any:
(a) Willful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the
will of the other; or
(c) Unlawfully and intentionally causing bodily harm to an individual.

Under ordinary circumstances and Idaho law, the State is not barred from
"alleging multiple charges based on a single incident, so long as the sentencing judge
imposes only one sentence for each conviction which arose from the same act or
omission." State v. Huston, citing State v. Bingham,

116 Idaho 415, 428, 776 P.2d

424,437 (1989); State v. Chapman, 112 Idaho 1011, 739 P.2d 310 (1987). The law
"also does not preclude multiple sentences if the offenses for which the defendant is
convicted resulted from separate and distinct acts." Id.

Furthermore, the proscription against multiple prosecution does not bar a second
prosecution when an additional fact or circumstance has developed following the first
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prosecution.

This analysis is consistent with what is set forth in the so called Blockburger test
in Blockburger v. U.S., which provides that "where the same act or transaction
constitutes a violation of two distinct statutory provisions, the test to be applied to
determine whether there are two offenses, or only one, is whether each provision
requires proof of an additional fact which the other does not." 284 U.S. 299; 52 S. Ct.
180; 76 L. Ed. 306 (1932), also cited in Gavieres v. United States, 220 U.S. 338, 342.

Defendant argues that the misdemeanor Domestic Battery is a lesser included
offense of the felony Attempted Strangulation. This is not correct. Attempted
Strangulation and Domestic Battery, while involving household members, are not lesser
and greater offenses of one another.

As explained in State v. Bryant, the question is whether the statutes with which
Defendant Moffat has been charged are sufficiently distinguishable from each other to
permit prosecution and conviction of each one separately based on the same series of
events. 127 Idaho 24; 896 P.2d 350 (1995), See State v. Adamson, 140 Ariz. 198,680
P.2d 1259 (Az. App. 1984). When also applying the "same elements" test derived from

Blockburger v. United States, the test determines whether there are two offenses or
only one and whether each offense or charges requires proof of an additional fact which
the other does not.

Double Jeopardy prohibits a defendant from being convicted of both a greater
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and lesser included offense. State v. McCormick, 100 Idaho 111, 113; 594 P.2d 149,
152 (1979), citing Brown v. Ohio, 432 U.S. 161, 169; 53 L. Ed. 2D 187, 97 S. Ct. 2221
(1977).

State v. Bryant provides the "the test for determining whether one offense is a

lesser included of another is the same regardless of whether the determination is being
made to decide if a requested instruction is proper or whether the determination is
being made for the purpose of deciding if a defendant can be convicted of both
offenses or only one under the double jeopardy clause. State v. Thompson, 101 Idaho
430, 435; 614 P.2d 970, 975 (1980).

An included offense is one which is necessarily committed in the commission of
another offense; or one who essential elements are charged in the information as the
manner or means by which the more serious offense was committed. State v. Hall, 86
Idaho 63; 383 P.2d 602 (1963); see also State v. Anderson, 82 Idaho 293, 301; 352
P.2d 972, 977 (1960). In other words, Hall indicates that 'either the facts of the crime as
committed, or the charge as contained in the information may be considered in
determining whether or not the lesser included offense is necessarily included.'" State v.
Boyenger, 95 Idaho 396, 401; 509 P.2d 1317 (1973).

In analyzing these statutes, their definitions, descriptions and penalties, it can be
determined that a Domestic Battery is a separate offense than an Attempted
Strangulation. There are separate statutory codes and separate and distinct conduct
that are necessary for an individual to be charged with either crime.
Plaintiff's Brief in Opposition to Defendants Motion to Dismiss

65

Page 10 of 10

Defendant argues that under the Blockburger test that "a greater offense and a
lesser included offense are, by definition, the "same" for purposes of double jeopardy."
(Defendant's Motion page 3)

Defendant while properly understanding the Blockburger test is incorrectly
applying it to the Defendant's charges in this case. Attempted Strangulation is not a
greater offense of domestic battery nor is domestic battery a lesser-included offense of
Attempted Strangulation. Each is distinct and separate in the elements necessary for
each. Domestic Battery includes any unlawful touching, striking, force and/or bodily
harm to an individual that is a household member. This may possibly extend from
pushing and shoving to a scratch or a bruised cheek or scrapes on knees and a
shoulder blade. Attempted Strangulation is specific in its elements and requires an
attempt to choke or strangle a household member, which as per case law would require
a Defendant to engage in conduct that involves a victim's throat and/or chest area.
The Attempted Strangulation statute provides what conduct is allowed or
forbidden and does so in a manner that persons of common intelligence would
understand. It does not leave a person guessing as to the meaning of what constitutes
an attempted strangulation. Granted, as set forth, there must be intent by a defendant
"to choke or attempt to strangle" a household member and as provided for in section
(1), "[a]ny person who willfully and unlawfully chokes or attempts to strangle," is a
person who would be accused of the crime. Idaho Code § 18-923. Likewise, Idaho
Code 18-918 provides the basis for an individual to be charged with misdemeanor
domestic battery/violence. This determination is similar to that which was found in State
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V.

McCormick which found that neither a rape nor burglary is a lesser included offense

of the other. As the court found in that case the burglary was complete when
McCormick entered the victim's residence with the intent to commit a rape; and the rape
was not committed until there was an act of sexual intercourse under the rape statute of
Idaho. 100 Idaho 111; 594 P.2d 149 (1979).
The same should be found here in that the domestic battery was complete upon
the Defendant battering Jennifer Nelson by shoving her around the room and causing
scrape marks on her knees and back; whereas the Attempted Strangulation was
committed by his grabbing her by her neck and attempting to choke and/or strangle her
as she testified to in the preliminary hearing. Each of these crimes requires proof of a
separate essential elements not required of the other and the conviction of one will not
bar conviction or punishment of the other. In addition that under the Blockburgertest
and its application to the facts of Defendant Moffat's charges, to avoid multiplicity, only
one fact or element need be different for each charge. This test has been met and
double jeopardy would not attach.
Applying this analysis along with Idaho statutes to the facts in this case and the
investigation conducted by Officer Tolman, it can be determined that due to the injuries
suffered by Jennifer Nelson, the scrapes on her knees and shoulder blade, that the
officer appropriately issued a citation for Domestic Battery for those injuries as shown in
the law incident report. (See Exhibit B). Officer Tolman did not issue the misdemeanor
citation for Defendant Moffat's Attempted Strangulation of Jennifer Nelson, in relation to
that possible charge, Officer Tolman instead exercised due caution and submitted his
report to the Bannock County Prosecutor's office for review and possible charging for
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the crime of Attempted Strangulation and Aggravated Assault.
Defendant and his attorney's efforts to manipulate the system by having the
Defendant change his plea to guilty on the misdemeanor Domestic Battery and then
th

stating at the November 16 sentencing the basis for Defendant's guilty plea after
recently having the preliminary hearing on the Attempted Strangulation is creative in
effort, but does not change the fact that it is proper for an individual to be cited with
both a misdemeanor charge of Domestic Battery and a felony charge of Attempted
Strangulation depending on the investigation conducted and the evidence provided to
the officer from the parties involved and based upon the circumstances and evidence
obtained by the investigating officer. In fact, as concluded in McCormick and as is
similar here, Domestic Battery and Attempted Strangulation are not lesser or greater
offenses to each other. State v. McCormick, 100 Idaho 111; 594 P.2d 149 (1979). Both
of these charges may be brought against Defendant Moffat if the investigation so
warrants and indicates that there are multiple charges arising from that single incident
and the incident constitutes a violation of two distinct statutory provisions that require
proof of a fact that the other provision does not. Here, Domestic Battery and Attempted
Strangulation are distinct violations of separate provisions that do require separate facts
of proof.
As found by the magistrate judge at the probable cause hearing in Defendant
Thomas Moffat's preliminary hearing, the conduct by Defendant Moffat met the
elements in the complaint for Attempted Strangulation, Idaho Code §18-923. In
addition, Defendant's further argument that his being cited and charged with a
misdemeanor Domestic Battery and an Attempted Strangulation is double jeopardy and
Plaintiffs Brief in Opposition to Defendants Motion to Dismiss

68

Page 13 of 13

a violation of defendant's due process rights is incorrect.
The legislature understanding the severity of any crimes an individual may be
charged, either felony Attempted Strangulation or misdemeanor Domestic Battery or
both, has set forth safeguards through a probable cause hearing and other
constitutional rights and means to make sure the elements of a statute are satisfied and
that a Defendant is afforded his constitutional rights.
At Defendant Thomas Moffat's Preliminary Hearing, the magistrate judge,
appropriately held a probable cause hearing, affording the Defendant his due process
rights, and it was determined based upon the evidence that there was sufficient
probable cause to bind Defendant Thomas Moffat's case over on his attempt to choke
or strangle Jennifer Nelson, a woman with whom he had a dating relationship and had
lived with for six months. The magistrate made this determination as he applied the
evidence presented through testimony by Ms. Nelson to the components of the
Attempted Strangulation statute. At no time does the State have the burden when
pursuing an Attempted Strangulation charge to show that there is a lesser-included
offense of domestic battery in the strangulation charge. The State's burden is to show
that there is probable cause for an attempt by the Defendant to choke or strangle a
household member not that the Defendant committed a Domestic Battery that then
resulted in Attempted Strangulation.
Wherefore, the State requests this Court to deny the Defendant's motion as it
lacks merit that the Defendant is being subjected to double jeopardy by being cited and
charged with both a Domestic Battery, Idaho Code 18-918 and Attempted
Strangulation, Idaho Code §18-923.
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CONCLUSION

As the State's arguments and case law indicates, the defendant's motion lacks
merit and the State respectfully requests the Court deny the Defendant's Motion to
Dismiss.
DATED this

~-"--

CERTIFICATE OF DELIVERY

~

I HEREBY CERTIFY That on this ~ day of January, 2011, a true and

correct copy of the foregoing PLAINTIFF'S BRIEF IN OPPOSITION TO DEFENDANT'S
MOTION TO DISMISS was delivered to the following:

~ilpostage prepaid
[ ] hand delivery
Ufacsimile

Jeromy W. Stafford, Esq.
525 Park Avenue, Suite 2A
Idaho Falls, Idaho 83402

Plaintiff's Brief in Opposition to Defendants Motion to Dismiss

70

Page 15 of 15

''?!ii'T

POCATELLO
POLICE DEPT.

9 277598
IDAHO UNIFORM CITATION

IN THE' DISTRICT C.oURT .oF THE
6TH ..: ..' JUDICIAL 61~TRiCr .oF
THE STATE .oF IDAH.o, IN AND F.oR THE C.oUNTY.OF ,BANNOCK-'

9

i

STATE .oF IDAH.o

~

&0-\£0.--:-' N'm'

~
First
~o .operator 0

Class A 0

~O GVWR 26001

i q~t1C~~d!3~t 1~V:~li~q;\

f)

8

Midd~~ISTRICT #

Name

Class B 0

Class C 0

Class D

tf&, .other

Placard~azardous Materials
n..; ('"Mer- t- yO c..,,!-et lo :r\)

+ 016 + Persons 0

Home Address 5~
Business Address

'Z-

:;:3

lnfra9tion ,(;jfatro",

·OO~~d:~~~~:_~~~_

:.

:Thct'V\?tS

\'t-

rw:

;; .' l ;

vs.

~

"';cdrvipLAINT AND SUMMONS

VetJ..:a I

l

~_

Ph #

THE UNDERSIGNED .oFFICER (PARTY) HEREBY CERTIFIES AND SAYS:
rounds, and believe the above"named Defendant,

~'-'+L--+-'li'-1=;;;;;;;;i~,",-",3==--~.....--::..-_State ~
vtl Eyes El Ve..
Veh. Lic.# _ _ _ _ _ _ State
Model

_~
_ _ _ Yr. of Vehicle

_

Sex:
D.oB
_
__ _ Make _ _
- _ _ __

Color

5, 't
,20 10
~ Vio. #1 \:),,""'QjS+\~ B~,('Y
:2

Did commit the following act(s) on

Vi~__________________________~~~

?" .. - -

~

Iii
fE

F

Code Section

fQir (\t'I.o1t
5 Et~ 10 LI\tYaV\
Location

55'"2-

Hwy.

-

Date

~ ~tt l D

Date

BANNOCK

Mp. -

LI

D

\Of~er/Party

County, Idaho.

52D2

PO~lfAilO

Senal #1!f1dress

Dept.

Serial #/Address

Dept.

_~5~1~5~~:l_:_:--- __P-",°.f""tD""aLE-tO_ _

l? Y.Je,fe

Witnessing .officer

THE STATE .oF IDAH.o TO THE AB.oVE NAMED DEFENDANT:
~

You are hereby summoned to appear before the Clerk of the Magistrate's Court of the

f-

<...J- ~
~

District Court of
located at

BANNOCK
County,
624 E. Center /137 S. 5th

POCATELLO

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , 20 _ _, at
Qi

, Idaho,

on the
o'clock

f this summons and I promise to appear at the time indicated.

E
ctf

Z

Defendant's Signature

}fl

C

ctf
"0

I hereby certify service upon the defendant personally on _ _ _ _ _ _ _, 20

c:

$

Q)

o

Officer

N.oTICE: See reverse side of your copy for PENALTY and C.oMPLIANCE instructions.

COURT COpy ViOLATiON #1

71

1I#

(0 ~6c.ru{(

day of
M.

VIeTI ~,

•

POCATELLO POLICE
tVITNESS SUPPLEMENTAL

PORT " ..

Fill out ONE form for each victim

IO......,....... 'ni'f. ,_ IID.

!II!

to,- 'c'. ',ONe*-; l ·taJ_jliirtiJilifW .'UIr!.

nH', "

Battery - Domestic Related

o Stalking
o exual A ault
o amily of Homicide
o Other-

0
0
0

trangulation

o ova Violarion

0

Aggravated Battery

ault

o Family of

uicide

Elder Victim - Incident Type: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

arne: ~ MM;fv>±

#:

------------ DOB:
H Phone:
CPhone:~~_~_u_~~_~_~_~_~~_-_~_~_
~W--P-ho-n-~
----ti-on-:~~~~~~_______

W Phone: _ _ _ _ __

__________________

Tem""n,"""'\J

Victim Advocate Responded
Victim refused advocate

I Responders Nam :

~.:.=._ _ _ _ _ _ _ _ _ _ _ _ __

_________________ (3) __________________
DOB:

o CP

OOB:

I Responders ame:

Re ponded

---------------- DOB: ----------------0

Victim refused re pond r

u todiaJ Parent (Unless noted above) _ __ __ _ _ _ ________ DOS; _ _ _ _ _ __
Addres :_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ H Phone: __________ W Phone: _ _ _ _ _ __
C Phone: _ _ _ _ _ _ _ _ W PhonelLocation: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

hildren present
Alcohol involved

o Weapon us d

/

0

Property Damaged

.72

.;'"

00
!XI
[KJ
.

[g]
[lJ

o

[EJO

~

""

" ;>" " ::':~;;:ADt;h.. ~ ~~}~~

Gun Present or Accessible to .....fl eet
Recent Separation or Threatening Separation
Suspect Abuses Alcohol or Other Drugs
Suspect Accuses Victim of Cheating
Increased Freq uency/Severity of Violence
Suspect has Forced Sex on the Victim
Prior Physical Violence
Emotional Time (Holiday, Anniversary, Birthday)
Suspect has threatened the life of victim or others
Suspect has UsedlThreatened to Use a Weapon

~ VICTIM
Height
Weight

D

5

SUSPECT

Jif. :5

D

0
0
~D

0

rn

[j

o
o

.' 05

Victim is Cu n ntly Pregnant
Suspect has Recently Lost a Job
Suspect has Stalked Victim in the past
Suspect is Violent Outside the Relationship
Suspect Destroyed Cherished Personal Items
Suspect has Injured or Killed Pets
Suspect Attempts to Control Daily Activities
Child used as a shield
Child injured
Suspect Violent towards the Children
Fill out Child Protection Info

D

CHILD

"

VICTIM

~ SUSPECT

Height

G?

Weight

Lbs

Additional information or concerns:

73

~Nl'\<~.··.> · ··;:.,·': : . L

'

lC:,S

0 'Z..

D

CHILD

"
Lbs

.

.

12/20/10
08 : 47

Bannock County Sheriff's Office
Detail Incident Report

805
Page:

7

Incident #: 10-P09269
Charge: Domestic Battery
Citation #:9277598
Bond: No Bond
LI#: 10-P09269
SYNOPSIS: On 05.09.10 I was asked to respond to 706 N. 8th regarding an assault.
upon my arrival, I spoke with Jennifer Nelson who told me that her boyfriend,
Thomas Moffat, had punched her in the face and threw her into the wall. She said
she and Moffat are currently living together at 552 Fairmont and have been
boyfriend and girlfriend for about a year. I noticed Nelson had red marks on the
left side of her neck that were consistent with her story. She also had a red
abrasion on her back near her left shoulder blade that she told me occurred when
Moffat threw her onto the ground. She told me they were arguing in the bedroom
and he grabbed her by her hair and around her throat and pushed her onto the
ground.
After speaking with Nelson, I spoke with Marie and Sam Stones who live
next door to Nelson and Moffat. Marie and Sam told me they were riding bikes
directly in front of 552 Fairmont. They said they heard a woman screaming but
could not hear what she was saying. According to Marie, she was able to see a
man and woman fighting through the bedroom window of the residence at 552
Fairmont. She told me that she saw the male subject holding a fistful of the
female's hair and pushing her with his other hand. Sam told me he saw both
subjects through the window and recognized Nelson and her boyfriend Moffat.
Later that same day, I initiated a traffic stop with Thomas Moffat at
700 Wayne. I placed Moffat under arrest for Domestic Battery. I read him his
Miranda Rights and asked him if he wanted to speak with me without an attorney.
Moffat told me he would speak with me without his attorney present. Moffat told
me he and Nelson were arguing around 0500 hours on 05.09.10. He said Nelson was
hitting him and pushing him. He asked me to look at a red scrape mark on his
right wrist and another on his elbow. According to Moffat, he received those
marks when Nelson tried to slam a door on him during their argument. I asked
Moffat how Nelson got the marks on her neck and back. He told me he had no idea
and said he buried his face in the blankets on his bed while Nelson was hitting
him. I told Moffat that I had spoken with one of his neighbors and they had told
me they saw him in the window holding Nelson by the hair and neck. Moffat told
me that he never touched Nelson.
Moffat was taken to the Bannock County Jail to be held in lieu of bond
for the crime of Domestic Battery.

State of Idaho
ss
County of Bannock
Paul Tolman being first duly sworn, deposes and says that
I am a law enforcement officer with POCATELLO POLICE DEPARTMENT.
I have
conducted an investigation regarding Thomas Moffat.
Based on that investigation, I request a Sixth District Judge to make a
determination of probable cause to arrest, hold or set bond on the above
named defendant for the public offense of Domestic Battery,
a violation of I.C.18-918 (b) (3).
The basis for this request is
the information set forth in a police report which is designated-..aJ:L_-------

r-Sk+is,
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Incident #: 10-P09269
arraignment of the suspect, THOMAS MOFFAT, and that during the proceedings she
had found that MOFFATT was not charged with a felony for pointing a gun at her
head. At this time, I informed NELSON that Sergeant HIGBEE and I were reviewing
the facts of this case with the Prosecutor's Office and that we needed more
information from her.
I informed her that I was just about to contact her, to
have her come in and do a supplementary interview, to clear up some of the
statements that she had made.
At this time I conducted an interview with NELSON in the Pocatello Police
Department squad room. I recorded the interview and have added it to this case
under the files portion of the report.
For information on this interview,
please see the recorded statement of JENNIFER NELSON provided to me on this
date.
There is nothing further.
End of report.
OFFICER:

WADSWORTH #5185

DICTATED:

05-12-10

@

1530 HOURS

INVESTIGATIVE TIME:
1 HOUR
LAW INCIDENT #:
10-P09269
STENO INITIALS:
CHH
DATE & TIME
05-12-10 @ 1635 HOURS
TRANSCRIBED:
1. DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
(STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
None
2.

NARRATIVE:

On 05-12-10 at approximately 0920 hours I made contact with JENNIFER NELSON by
telephone.
She agreed to come in today for follow up photos and an interview.
JENNIFER NELSON was able to respond at approximately 1130 hours on this date.
In talking with NELSON she was concerned that no charges had been filed on
MOFFAT for Attempted Strangulation.
In reviewing the report and the statement
given by NELSON to Officer TOLMAN, there were no details on when she was choked.
In the original statement given, NELSON indicated to TOLMAN that she had been
grabbed by the neck and thrown to the ground.
NELSON stated in the interview
today that she had been choked by MOFFAT and that she did not remember blacking
out or passing out.
However, she did remember that she could not breathe during
this episode.
She did not know how long she'd been choked, but remembers after
being choked she was tossed to the ground.
She indicated that while MOFFAT was
choking her, he was pulling her hair with the other hand. She stated that she
was in a lot of pain during this incident.
After re-interviewing NELSON regarding this incident, this report will be
forwarded to the Bannock County Prosecutor's Office to determine if charges for
Felony Attempted Strangulation need to be pursued, along with the Aggravated
Assault charge with the firearm.
End of report
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Incident #: 10-P09269
OFFICER:

WADSWORTH #5185

DICTATED:

05-14-10

@

0840 HOURS

INVESTIGATIVE TIME:
1 HOUR
LAW INCIDENT #:
10-P09269
STENO INITIALS:
CHH
DATE & TIME
TRANSCRIBED:
05-14-10 @ 0900 HOURS
1. DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
(STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
None
2.

NARRATIVE:

On 05-14-10 at approximately 0800 hours I contacted Officer TOLMAN regarding
this incident.
He was able to download the interview with JENNIFER NELSON to
the Spillman files at that point.
TOLMAN'S interview with NELSON is as follows:
On 05-10-10 at 1547 hours Officer TOLMAN held an interview with JENNIFER NELSON.
That interview was recorded.
During the interview NELSON stated that this
incident regarding the firearm held to her head by THOMAS MOFFAT occurred on
Thursday 05-06-10 between 2100 hours and 2115 hours.
NELSON claimed that MOFFAT
was in bed when she got home.
He started yelling at her for not showing him
enough attention and that she doesn't love him enough.
Officer TOLMAN asked if the incident was physical.
NELSON replied, "It got
physical." NELSON stated that MOFFAT started packing his stuff and then he
started yelling at her that he was not going to leave and that she needed to
leave.
He told her she was not taking anything and that she should call the
police if she wanted anything.
NELSON continued, stating that she left the
residence.
She got into her Blazer.
MOFFAT came out and stood behind it and
started pounding on the back window.
She thought he was going to break her back
window.
NELSON stated that MOFFAT at one point tried to grab the keys from the vehicle
by putting his arms through her window.
NELSON stated that she tried to roll
MOFFAT'S arms up in the window and that somehow he was able to get her door
open.
Officer TOLMAN asked how far he got his hands in the window.
NELSON
stated enough to get the door open and MOFFAT got a bruise on his bicep from
this.
NELSON stated that after MOFFAT got the door open, he grabbed her by her
shoulders and walked her into the house and put her on the couch, again
screaming and yelling at her that she couldn't leave.
Officer TOLMAN asked, "Could you have gotten away or did you just give up?"
NELSON replied, "I pretty much just gave up." NELSON stated that MOFFAT got his
gun and put it into his mouth.
Officer TOLMAN asked, "Where does he keep the
gun?"
NELSON replied, "He keeps it in the cupboards in the bedroom closet."
Officer TOLMAN asked what the gun looked like.
NELSON stated it was in a black
case, it was 9 millimeter and black in color.
She stated that she had seen it
when he first bought it.
NELSON stated that he showed it to her; that it was
loaded.
She said he opened "the thing" and put the bullet in.
Officer TOLMAN
tried to clarify if he used a magazine that was inserted into the gun or how it
happened exactly.
NELSON stated that he put a single bullet in the chamber and
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Incident #: 10-P09269
then put the gun in his mouth.
He said he didn't want to live without
Then he put the gun to her forehead.
Officer TOLMAN asked, "What were
thinking?" NELSON stated that she told MOFFAT, "Do it if you're going
it, ff and he said, "Okay," and started to count five, four, three, two,
Then she stated she did not know why he did not do it but he didn't.

her.
you
to do
one.

Officer TOLMAN asked, "Were you in fear for your life when he pulled the gun
out?" NELSON stated, "Yes." Officer TOLMAN asked, "Did you believe he was
going to do it." NELSON said, "Yes." Officer TOLMAN asked what happened after
that and NELSON stated that they both went to bed.
MOFFAT went to sleep.
She
got up because she couldn't sleep because she was afraid.
She texted one of her
friends and her ex-husband.
Officer TOLMAN asked, "Why didn't you call the
police?" NELSON said, "I don't know.
I guess I was just scared." Officer
TOLMAN asked, "If you were afraid for your life, why didn't you just leave?"
NELSON said, "I felt like I couldn't.
I just hoped things would get better;
that people change." Officer TOLMAN asked, "Did you still love him when this
happened?" NELSON said, "I still cared for him." Officer TOLMAN asked, "Are
you afraid of him right now?" NELSON said, "Yes, scared of him and his mother."
The interview was concluded at this point.
This report will be forwarded to the
Bannock County Prosecutor's Office to see if any charges should be filed for
Aggravated Assault, as well as the Attempted Strangulation.
End of report

OFFICER: WADSWORTH #5185 Mon Jul 08 13:16:51 MDT 2010
I contacted the Bannock County prosecutors office to find out the status of this
report.
They advised they would check and callback.
aw
OFFICER:
WADSWORTH #5185
Date:
Tue Jul 27 15:10:50 MDT 2010
INVESTIGATIVE TIME:
LAW INCIDENT #:

1 hour

10-P09269

1. DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
(STATEMENTS, RIGHTS FORMS, LATENTS, PHOTOS, ETC.)
None
2. NARRATIVE:
He was advised to
On 7-27-10 I contacted THOMAS MOFFAT at a residence on Bryan.
come to the Pocatello Police Department to be served a Summons for Attempted
Strangulation.
On 7-27-10 at 13:00 MOFFAT was contacted at the Pocatello Police Department and
served the Summons CR-2010-11934FE to appear for arraignment at the Bannock
County Courthouse on August 6th, 2010.
Nothing further.
aw
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Defendant: Moffat, Thomas David

State of Idaho

VS.

Thomas David Moffat
Judge

Date

Code

User

5/10/2010

LOCT

DARLA

AMANDA 5/10/10

Magistrate Court Clerk

NCRM

DARLA

New Case Filed-Misdemeanor

Magistrate Court Clerk

PROS

DARLA

Prosecutor Assigned Nancy A Ferris

Magistrate Court Clerk

HRSC

DARLA

Hearing Scheduled (Arraignment 05/10/2010
02:00 PM)

David Kress

DARLA

VICTIM:

David Kress

ARRN

KIM

Hearing result for Arraignment held on
05/10/2010 02:00 PM: Arraignment 1 First
Appearance

David Kress

ORPD

KIM

Defendant: Moffat, Thomas D Order Appointing
Public Defender Public defender Randall D
Schulthies $200.00 Reimb--Pay by PTLR

David Kress

PLEA

DIANE

Thomas W Clark
Plea is entered for charge: - NG (118-918(3)(B)
{M} Battery-Domestic Violence with No Traumatic
Injury)

NCCO

DIANE

No Contact Order Issued
Expires 05/10/2011

Thomas W Clark

HRSC

DIANE

Hearing Scheduled (Domestic Battery Pretrial
05/20/2010 02:30 PM)

Thomas W Clark

BOND

DIANE

Bond Set at 2000.00 - (118-918(3)(B) {M}
Battery-Domestic Violence with No Traumatic
Injury)

Thomas W Clark

ORDR

WENDY

No Contact Order: Order Comment: have no
contact with victim Expiration Days: 365
Expiration Date: 5/10/2011

Thomas W Clark

5/12/2010

BNDS

DARLA

Bond Posted - Surety (Amount 2000.00 )

Thomas W Clark

5/14/2010

DISC

AMANDA

Request for Discovery; atty Stafford for dfdt

Thomas W Clark

5/18/2010

ATIR

AMANDA

Substitution of Counsel; Defendant: Moffat,
Thomas D Attorney Retained Jeromy W Stafford

Thomas W Clark

5/20/2010

HRHD

AMANDA

Hearing result for Domestic Battery Pretrial held
on 05/20/2010 02:30 PM: Hearing Held

Thomas W Clark

HRSC

AMANDA

Hearing Scheduled (Jury Pretrial 06/22/2010
01:30 PM)

Thomas W Clark

HRSC

AMANDA

Hearing Scheduled (Jury Trial 07/23/201009:00 Thomas W Clark
AM)

HRVC

AMANDA

Hearing result for Jury Trial held on 07/23/2010
09:00AM: Hearing Vacated

CONT

AMANDA

Hearing result for Jury Pretrial held on 06/22/2010 Thomas W Clark
01:30 PM: Continued

HRSC

AMANDA

Hearing Scheduled (Jury Pretrial 07/13/2010
03:00 PM)

HRSC

AMANDA

Hearing Scheduled (Jury Trial 08/06/201009:00 Thomas W Clark
AM)

RESP

AMANDA

Plaintiffs Response to Defendant's Request for
Discovery; atty Herzog for State of Idaho

6/22/2010

7/6/2010
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0-0007274-MD Current Judge'
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lark

Defendant: Moffat, Thomas David

State of Idaho vs. Thomas David Moffat
Date

Code

User

Judge

AMANDA

Plaintiff's Request for Discovery From Defendant; Thomas W Clark
atty Herzog for State of Idaho

CONT

AMANDA

Hearing result for Jury Trial held on 08/06/2010
09:00 AM: Continued

CONT

AMANDA

Hearing result for Jury Pretrial held on 07/13/2010 Thomas W Clark
03:00 PM: Continued

HRSC

AMANDA

Hearing Scheduled (Jury Pretrial 08/24/2010
01:30 PM)

HRSC

AMANDA

Hearing Scheduled (Jury Trial 09/10/2010 09:00 Thomas W Clark
AM)

WAIV

AMANDA

Waiver Of Speedy Trial

Thomas W Clark

HRVC

AMANDA

Hearing result for Jury Trial held on 09/10/2010
09:00 AM: Hearing Vacated .. ~

Thomas W Clark

CONT

AMANDA

Hearing result for Jury Pretrial held on 08/24/2010 Thomas W Clark
01 :30 PM: Continued

HRSC

AMANDA

Hearing Scheduled (Jury Pretrial 10/12/2010
01:30 PM)

HRSC

AMANDA

Hearing Scheduled (Jury Trial 10/22/2010 09:00 Thomas W Clark
AM)

8/25/2010

CSTS

AMANDA

Case Status Changed: inactive - pending felony

Thomas W Clark

10/12/2010

HRVC

AMANDA

Hearing result for Jury Trial held on 10/22/2010
09:00 AM: Hearing Vacated

Thomas W Clark

HRHD

AMANDA

Hearing result for Jury Pretrial held on 10/12/2010 Thomas W Clark
01 :30 PM: Hearing Held

HRSC

AMANDA

Hearing Scheduled (Sentencing 11/16/2010
10:00 AM)

PRSTO

AMANDA

Pretrial Stipulation and order; lsi J Clark 10-12-10 Thomas W Clark
-- dfdt will plead guilty as charged

AMANDA

Certificate of Defendant's Receipt of Rights; /sl
dfdt Moffat and /s/ dfdt atty Blake

HRHD

AMANDA

Hearing result for Sentencing held on 11/16/2010 Thomas W Clark
10:00 AM: Hearing Held

FINDG

AMANDA

Court Finding: Guilty- (118-918(3)(B) {M}
Battery-Domestic Violence with No Traumatic
Injury)

SNIC

AMANDA

Sentenced To Incarceration (118-918(3)(B) {M}
Thomas W Clark
Battery-Domestic Violence with No Traumatic
Injury) Confinement terms: Jail: 180 days.
Suspended jail: 125 days. Credited time: 2 days.
Discretionary: 45 days. 8 days scild completed
by 01-16-11 or serve 30 days jail. no extensions
to date to complete scild will be granted

PROB

AMANDA

Probation Ordered (118-918(3)(B) {M}
Thomas W Clark
Battery-Domestic Violence with No Traumatic
Injury) Probation term: 0 years 18 months 0 days.
(Supervised)

7/6/2010
7/13/2010

8/24/2010

11/16/2010
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Defendant: Moffat, Thomas David
State of Idaho vs. Thomas David Moffat
Date

Code

User

11/16/2010

CSTS

AMANDA

Case Status Changed: closed pending clerk
action

SNPF

AMANDA

Sentenced To Pay Fine 667.50 charge:
Thomas W Clark
118-918(3)(B) {M} Battery-Domestic Violence with
No Traumatic Injury

RESO

AMANDA

Restitution Ordered 25.00 victim # 1

Thomas W Clark

BNDE

AMANDA

Surety Bond Exonerated (Amount 2,000.00)

Thomas W Clark

HRSC

AMANDA

Notice of Review Hearing; lsI J Clark 11-16-10 -- Thomas W Clark
Hearing Scheduled (Review Hearing 01/19/2011
04:00 PM)

OR DR

AMANDA

Order of Commitment; lsi J Clark 11-16-10 -- 8
days scild completed by 01-16-11 or serve 30
days jail.

Thomas W Clark

12/312010

MOTN

AMANDA

Motion to Convert SCILD to Community Service;
dfdt atty Stafford

Thomas W Clark

12/8/2010

ORDR

AMANDA

Order Granting Motion to Convert SCILD to
Thomas W Clark
Community Service; lsI J Clark 12-08-10 -- dfdt to
complete 64 hours community service in lieu of
scild

Judge
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Thomas W Clark

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
Case No: CR-2010-0011934-FE
vs.

MINUTE ENTRY & ORDER
THOMAS DAVID MOFFAT,
Defendant.
Counsel for the Defendant, Jeromy Stafford, appeared before the Court on the 22nd
day of February, 2011, for the purpose of a pre-trial conference. Vic Pearson, Bannock
County Deputy Prosecuting Attorney, appeared on behalf ofthe State ofIdaho
At the hearing, counsel requested that this matter be placed on the next jury trial
calendar due to Defendant's pending motion. There being no objection, said motion was

GRANTED.
IT IS HEREBY ORDERED that the above entitled matter be and the same is
hereby set for JURY TRIAL before the undersigned District Judge on APRIL 12,2011,

AT THE HOUR OF 9:00 A.M.

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 1 of2
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IT IS FURTHER ORDERED that the above entitled matter be and the same is
hereby set for PRETRIAL CONFERENCE on MARCH 28, 2011, AT THE HOUR

OF 4:00 P.M.
DATED this

~i...(

day of February, 2011.

ROBERT C. NAFTZ
District Judge

CERTIFICATE OF SERVICE

$

I HEREBY CERTIFY that on the
day of February, 2011, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Janiece Price

o U.S. Mail
DE-Mail
cg] Courthouse Box
Fax: 236-7288

o
Jeronny Stafford

cg] U.S. Mail
DE-Mail
Courthouse Box
Fax: 236-7048

o

o

Deputy Clerk
Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 2 of2
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JEROMY W. STAFFORD
Stafford Law Office
525 Park Avenue, Suite 2D
Idaho Falls, Idaho 83402
Phone: (208) 521-8119
Fax: (208) 525-3330

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

ST ATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVID MOFFAT,
Defendant.

)
)
)
)
)
)
)
)
)

Case No.

CR-2010-11934-FE

MOTION FOR PREPARATION OF
PRELIMINARY HEARING TRANSCRIPT

COMES NOW, the defendant, THOMAS DAVID MOFFAT, by and through JEROMY W.
STAFFORD, Stafford Law Office, and moves the Court for an Order for Preparation of the transcript
of the preliminary hearing in the above captioned matter. This transcript is needed for counsel at
trial.

'/\
fi'1~
DATED this -!Q.day of.l'li~ary, 2011.

MOTION FOR PREPARATION OF PRELIMINARY HEARING TRANSCRIPT-l

83

CERTIFICATE OF SERVICE

(()

t!t~

I HEREBY CERTIFY that on the __ day of~, 2011, I served a true and correct
copy of the document described below on the party listed below, by mailing with the correct postage
thereon, or by causing the same to be hand-delivered.
DOCUMENT:

MOTION FOR PREPARATION OF
PRELIMINARY HEARING TRANSCRIPT

PARTIES SERVED:

Janiece Price
Bannock County Prosecutor's Office
Fax: (208) 236-7288

(x) Fax

MOTION FOR PREPARATION OF PRELIMINARY HEARING TRANSCRIPT - 2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE CQUNJ;Y OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVID MOFFAT,
Defendant.

Jt()

)
)
)
)
)
)
)
)
)

Case No.

CR-2010-11934-FE

ORDER FOR TRANSCRIPT

---------------------------)
The Court having reviewed the defendant's Motion for Preparation of Transcript, and having
good cause therefore;
IT IS HEREBY ORDERED that the Preliminary Hearing transcript in the above captioned
case be pr~ared for the Defendant. 0 £t=fNOAtlT SHALL PAl'
01=1 HE TRAsCP.~P7. (l)AA<l.#
DATED this 10 day of~b1Umy, 2011.

ORDER FOR PREPARATION OF TRANSCRIPT AND PAYMENT-l
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FoR THE CO~T

0

F PRcPARAiIO,J

CERTIFICATE OF ENTRY
I HEREB Y CERTIFY that on this

ID day Of~O 11, I served a true and correct copy

of the enclosed document by mailing, with the correct postage thereon, or by causing the same to be
hand delivered to the following parties:
JEROMY W. STAFFORD
Stafford Law Office
525 Park Ave, Suite 2A
Fax(208) 525-3330

Janiece Price
Prosecuting Attorney's Office
Bannock County
Courthouse Box

Judge Naftz court reporter
Courthouse Box

"Sherr'f II (orj n'\vnc!+
Deputy Clerk

ORDER FOR PREPARA nON OF TRANSCRlPT AND PAYMENT - 2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
Case No:CR-201 0-0011934-FE
vs.
MINUTE ENTRY & ORDER

THOMAS DAVID MOFFAT,
Defendant.
The above named Defendant appeared in Court on the 10th day of March,
2011, with his counsel, Jeromy Stafford, for hearing on Defendant's Motion to
Dismiss for Violation of Double Jeopardy. JaNiece Price, Bannock County Deputy
Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis
was the Court Reporter.
The State called Officer Paul Tolman of Pocatello Police Department to
testify. The Court, having heard testimony and argument from counsel and having
reviewed Defendant's motion with supporting documents and the State's
responsive brief,

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 1 of 2
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IT IS HEREBY ORDERED that this matter will be taken under advisement
and a written decision be rendered. This case remains set for Pre-trial Conference
on March 28, 2011, at the hour of 4:00 pm with a Jury Trial scheduled for April 12,
2011, at the hour of 9:00 am.
DATED this f ~

day of March, 2011.

ROBERT C. NAFTZ
District Judge

CERTIFICATE OF SERVICE

14

day of March, 2011, I served a true
I HEREBY CERTIFY that on the
and correct copy of the foregoing document upon each of the following
individuals in the manner indicated.
Bannock County Prosecutor

D U.S. Mail
DE-Mail
[2] Courthouse Box
D Fax: 236-7288

Jeremy Stafford

[2] U.S. Mail
DE-Mail
D Courthouse Box
DFax:

Deputy Clerk
Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 2 of2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
THOMAS DAVID MOFFAT,
Defendant.

CASE NO. CR-2010-0011934-FE
MEMORANDUM DECISION

NATURE OF THE ACTION

This case comes before this Court on the Defendant's Motion to Dismiss. Pursuant to
that motion, the Defendant argues the charge of Felony Attempted Strangulation must be
dismissed on the grounds that such charge is in violation of the Double Jeopardy Clause of the
Idaho and United States constitutions. Following a hearing on March 10,2011, this Court took
the case under advisement. After reviewing the supporting and opposing briefs filed by the
parties, and being fully informed in the law, this Court now issues this Memorandum Decision
and Order.

1.

Whether to grant the Defendant's motion to dismiss based upon a violation of the Double
Jeopardy clause of the Idaho and United States constitutions.

MEMORANDUM DECISION PAGE - 1
STATE v. MOFFAT, CR-201O-0011934-FE

89

STATEMENT OF FACTS

The Defendant, Thomas David Moffat, was charged with Misdemeanor Domestic
Battery, Idaho Code ("IC") §18-918, on May 9, 2010. On July 23,2010, the Bannock County
Prosecuting Attorney filed a Felony Attempted Strangulation charge, Idaho Code §18-923(l),
against the Defendant based upon that May 9,2010, incident against the same alleged victim. On
October 12,2010, the Defendant pled guilty to the Misdemeanor Domestic Battery charge in
magistrate court. Sentencing took place on November 16,2010. On October 25, 2010, a
preliminary hearing on the attempted strangulation charge resulted in the magistrate finding
probable cause to bind the Defendant over to District Court on the felony charge.
DISCUSSION

The Defendant argues that because he first pled guilty to a charge of misdemeanor
domestic battery, he cannot subsequently be prosecuted or convicted and punished for attempted
strangulation because the two crimes constitute a single offense for double jeopardy purposes.
Specifically, the Defendant contends a prosecution for attempted strangulation following the
entry of a guilty plea to the charge of misdemeanor domestic battery would be a violation of the
Double Jeopardy Clause of the Fifth Amendment to the United States Constitution and Article 1,
Section 13 of the Idaho Constitution because the strangulation charge is based upon the same
facts and circumstances as the domestic battery charge.

A.

Whether to grant the Defendant's Motion to Dismiss based upon a violation of the
Double Jeopardy clause of the Idaho and United States constitutions.
"The Double Jeopardy Clause of the United States Constitution provides that no person

shall 'be subject for the same offense to be twice put in jeopardy oflife or limb.'" State v.

McKeeth, 38 P.3d 1275, 136 Idaho 619, 622 (Idaho Ct.App. 2002). There are three areas of
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abuse for which the Double Jeopardy Clause affords protection: "a second prosecution for the
same offense after acquittal, a second prosecution for the same offense after conviction, and
multiple criminal punishments for the same offense." Id. (internal citations omitted). "The
prohibition against double jeopardy has been held to mean that a defendant may not be convicted
of both a greater and lesser included offense." State v. Thompson, 101 Idaho 430, 433, 614 P.2d
970, 973 (1980)(internal citations omitted). "Whether a defendant's prosecution complies with
the constitutional protection against being placed twice in jeopardy is a question of law over
which we exercise free review. State v. Santana, 135 Idaho 58, 63, 14 P.3d 378, 383 (Ct. App.
2000)." State v. Corbus, No. 36681, 2011 WL 726647, at *1 (Idaho Ct.App. March 1,2011.)

Different theories are utilized in determining whether a violation of the Double Jeopardy
Clause has occurred under the United States Constitution or the Idaho Constitution. See id. at *2.
"The United States Supreme Court applies a statutory theory to determine whether a defendant's
prosecution or conviction and punishment for two offenses violates the Double Jeopardy Clause
of the United States Constitution. See Blockburger v. United States, 284 U.S. 299, 304 (1932)."

Id. "The Idaho Supreme Court has analyzed potential violations of the Double Jeopardy Clause
of the Idaho Constitution using a different set of criteria than violations of the Double Jeopardy
Clause of the United States Constitution. See State v. Thompson, 101 Idaho 430, 434-35,614
P.2d 970,974-75 (1980)." Id. at *4. The Idaho Supreme Court utilizes the "pleading theory".
"Because the pleading theory relies on an examination of the charging information, it generally
provides a broader definition of greater and lesser included offenses than a statutory theory
approach as in Blockburger. Thompson, 101 Idaho at 433-34,614 P.2d at 973-74." Id. However,
the pleading theory itself has been articulated differently by Idaho courts. In determining
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whether a violation of the Double Jeopardy Clause has occurred here, this Court must examine
the statutory theory, as well as the competing pleading theories.
1.

Statutory Theory
a.

Blockburger Test

The United State Supreme Court created the statutory theory in analyzing a claim under
the Double Jeopardy Clause in the case of Blockburger v. United States, 284 U.S. 299, 52 S.Ct.
180 (1932). The Blockburger test provides:
[W]here the same act or transaction constitutes a violation of two distinct statutory
provisions, the test to be applied to determine whether there have been two offenses or
only one for double jeopardy purposes is whether each statutory provision requires proof
of an additional fact which the other does not. Id. at 304. In consecutive prosecutions, if
two offenses have been determined to be one offense under the Blockburger test, then
convicting and punishing a defendant for both offenses is a violation of the Double
Jeopardy Clause. Brown v. Ohio, 432 U.S. 161, 168-69 (1977).
Id. Thus, the Blockburger test provides that in order to have a violation of the Double Jeopardy
Clause in the prosecution of two distinct statutory provisions, the court must determine whether
each statutory provision requires proof of an additional fact which the other does not. 1
In the Corbus case, the Idaho Court of Appeals determined that reckless driving and
felony eluding constitute two separate offenses because each crime requires proof of at least one
element that the other does not. 2011 WL 726647, at *7. Reckless driving requires that a person
drive upon a highway or upon public or private property opened to public use. Id. Felony
eluding a police officer does not require this element but does require that a person willfully flee

I The applicable rule is that, where the same act or transaction constitutes a violation of two distinct statutory
provisions, the test to be applied to determine whether there are two offenses or only one, is whether each provision
requires proof ofa fact which the other does not. Gavieres v. United States, 220 U.S. 338, 342, 31 S.Ct.421(1911)
and authorities cited. In that case, this court quoted from and adopted the language of the Supreme Court of
Massachusetts in Morey v. Commonwealth, 108 Mass. 433: 'A single act may be an offense against two statutes; and
if each statute requires proof of an additional fact which the other does not, an acquittal or conviction under either
statute does not exempt the defendant from prosecution and punishment under the other.' Compare Albrecht v.
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or attempt to elude a pursuing police vehicle when given an visual or audible signal to stop the
vehicle. Id. Reckless driving does not contain this element.
In Moffat's case, the Defendant was charged with misdemeanor domestic batterY and
felony attempted strangulation3. In order to be guilty of domestic battery, the defendant must
commit a battery, as defined in Idaho Code § 18-903 4 , upon a household member. Attempted
strangulation on the other hand, requires that a defendant willfully and unlawfully choke or
attempt to strangle a household member or a person with whom they have a dating relationship.
The crime of domestic battery requires that the defendant use unlawful and willful force against a
household member, or actual, intentional and unlawful touching or striking of a household

United States, 273 U. S. I, II, 12,47 S. Ct. 250, 71 L. Ed. 505, and cases there cited. 284 U.S. at 302
2 18-918.DOMESTIC VIOLENCE. (1) For the purpose of this section:
(a) "Household member" means a person who is a spouse, former spouse, or a person who has a child in common
regardless of whether they have been married or a person with whom a person is cohabiting, whether or not they
have married or have held themselves out to be husband or wife.
(b) "Traumatic injury" means a condition of the body, such as a wound or external or internal injury, whether of a
minor or serious nature, caused by physical force.
(2) (a) Any household member who in committing a battery, as defined in section 18-903, Idaho Code, inflicts a
traumatic injury upon any other household member is gUilty ofa felony.
(b) A conviction of felony domestic battery is punishable by imprisonment in the state prison for a term not to
exceed ten (10) years or by a fme not to exceed ten thousand dollars ($10,000) or by both fme and imprisonment.
(3) (a) A household member who commits an assault, as defmed in section 18-901, Idaho Code, against another
household member which does not result in traumatic injury is guilty of a misdemeanor domestic assault.
(b) A household member who commits a battery, as defmed in section 18-903, Idaho Code, against another
household member which does not result in traumatic injury is guilty of a misdemeanor domestic battery.

IS-923.ATTEMPTED STRANGULATION. (I) Any person who willfully and unlawfully chokes or attempts to
strangle a household member, or a person with whom he or she has or had a dating relationship, is guilty of a felony
punishable by incarceration for up to fifteen (15) years in the state prison.
(2) No injuries are required to prove attempted strangulation.
(3) The prosecution is not required to show that the defendant intended to kill or injure the victim. The only
intent required is the intent to choke or attempt to strangle.
(4) "Household member" assumes the same defmition as set forth in section 18-9IS(l)(a), Idaho Code.
(5) "Dating relationship" assumes the same defmition as set forth in section 39-6303(2), Idaho Code.

3

IS-903.BATTERY DEFINED. A battery is any:
(a) Willful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the will of the other; or
(c) Unlawfully and intentionally causing bodily harm to an individual.
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member against their will, or the unlawful and intentional causing of bodily harm against a
household member. The crime of domestic violence does not contain the element of choking or
attempting to strangle a household member. In addition, a defendant could not be convicted of
domestic battery if they only maintained a dating relationships with the victim. A conviction for
attempted strangulation can be accomplished if the victim is a household member or in a dating
relationship with the defendant. The crime of attempted strangulation does not require, as an
element of the crime, a willful and unlawful use of force or violence, or actual, intentional and
unlawful touching or striking of a household member against their will, or the unlawful and
intentional causing of a bodily injury to a household member. As explained in the Legislative
Statement of purpose6, the criminalization of attempted strangulation resulted from a recognition

39-6303.DEFINITIONS.
(I) "Domestic violence" means the physical irtiury, sexual abuse or forced imprisonment or threat thereof of
a family or household member, or of a minor child by a person with whom the minor child has had or is having a
dating relationship, or of an adult by a person with whom the adult has had or is having a dating relationship.
(2) "Dating relationship," for the purposes of this chapter, is defmed as a social relationship of a romantic
nature. Factors that the court may consider in making this determination include:
(a) The nature of the relationship;
(b) The length oftime the relationship has existed;
(c) The frequency of interaction between the parties; and
(d) The time since termination of the relationship, if applicable.
(3) "Family member" means spouses, former spouses and persons related by blood, adoption or marriage.
5

STATEMENT OF PURPOSE
RS 14648
This proposed legislation adds Section 18~923 to criminalize attempted strangulation as a felony. This
legislation recognizes the seriousness of attempted strangulation in an intimate partner relationship, as correlated to a
greatly increased risk for homicide (Glass, Nancy, et. ai, Strangulation as a Risk Factor for Intimate Partner
Femicide, Summary Report; Block, Carolyn, How Can Practitioners Help an Abused Woman Lower Her Risk of
Death?) This statute is intended to specifically permit the prosecution of attempted strangulation where no visible
injury is present, while using the terms "attempted strangulation" and "choking" as they are employed in common
parlance.
A large percentage of the homicides occurring in Idaho occur between intimate partners. In 1998, one
half (13 of26) of the homicides in Idaho were related to domestic violence. In 1999, one third (5 of 16) of the
homicides in Idaho were related to domestic violence. In 2000, one half(l6 of32) of the homicides in Idaho were
related to domestic violence. (Idaho Council on Domestic Violence, Yearly Statistics Overview,
http://www2.state.id.us/crimevictimlresearch/statistics/yearlystats.html).
6
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of the seriousness of attempted strangulation in an intimate partner relationship. The Idaho
Legislature purposely created a new statute to deal specifically with the crime of attempted
strangulation as a distinct and separate crime from domestic battery. Therefore, based on this
review of the relevant statutes, the crimes of domestic battery and attempted strangulation
constitute two separate offenses, each containing elements the other does not contain. Therefore,
the filing of these charges against the Defendant here was not a violation of the Double Jeopardy
Clause, as analyzed under the Blockburger test.

2.

Pleading Theory
a.

Thompson Test

In State v. Thompson, 101 Idaho 430, 614 P.2d 970 (1980), the Idaho Supreme Court
applied a pleading theory of a lesser included offense to determine whether the district court
erred in finding that a violation of the Double Jeopardy Clause had occurred. The court provided
the following definition of lesser included offenses: "[T]o be necessarily included in the greater
offense 'the lesser offense must be such that it is impossible to commit the greater without
having committed the lesser.'" Thompson, 101 Idaho 430, 433, 614 P.2d 970,973 (quoting Little
v. State, 303 A.2d 456, 458 (Me. 1973)). In Corbus, the Idaho Court of Appeals further
explained the Thompson pleading theory by stating: "[U]nder the pleading theory, as laid out in

Thompson, a court must consider whether the terms of the charging document allege that both
offenses arose from the same factual circumstances such that one offense was the means by
which the other was committed." 2011 WL 726647, at *4.
In this case, Moffat argues that when he entered his plea of guilty to the misdemeanor
domestic battery charge he specifically stated that the factual basis for the plea was the act of
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putting his hands around the victim's neck. Therefore, he claims that both offenses charged
against him "arose from the same factual circumstances such that one offense was the means by
which the other was committed." However, the testimony of Pocatello Police Detective Paul
Tolman suggests something different. According to his testimony, he responded to a domestic
dispute on May 9, 2010. After interviewing the victim, he established that the defendant and the
victim were household members, that the Defendant grabbed her by the hair and neck and threw
her around the room and pushed her into objects. Tolman also testified that he observed injuries
on the victim consistent with what she had described. In particular, it was determined that the
victim had scrape marks on her back, knees, and neck, as well as red marks on her neck. Based
upon those findings, Detective Tolman charged the Defendant with misdemeanor domestic
battery. Tolman further testified that the victim called him May 12,2010, after the Defendant
had been arraigned, asking why he had not been charged with a felony for attempted
strangulation. Tolman made arrangements to meet with the victim again to get additional
information. After conducting a second interview, Tolman determined that during the domestic
disturbance the Defendant had placed his hands around the neck of the victim making it difficult
for her to breathe. Based upon that additional evidence, he referred the matter to the Bannock
County Prosecuting Attorney for consideration as to whether to file charges of attempted
strangulation.
If the only evidence before this Court was that the Defendant had grabbed the victim's
neck and squeezed her neck to the point that it became difficult for her to breathe, this Court
could conclude that the domestic battery committed by the Defendant was a lesser included
offense of the attempted strangulation. Those facts alone would clearly support the position that
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in order to commit the attempted strangulation, the Defendant had to physically touch the victim
against her will with the use of force or violence, resulting in the conclusion that both offenses
arose from the same factual circumstances, such that one offense was the means by which the
other was committed. However, the review of Detective Tolman's testimony revealed there was
more to the story. The Defendant, in fact, committed the separate and distinct crime of domestic
battery when he grabbed the victim by the hair and threw her around the room, which resulted in
abrasions to her back and knees. Tolman did not even consider the charge of attempted
strangulation during his first interview with the victim. Only after the victim provided additional
information, did Tolman conclude that a separate offense of attempted strangulation had
occurred. Therefore, this Court must conclude that although these two crimes occurred at the
same time, there are distinct facts and circumstances that resulted in the commission of two
separate crimes. As such, under the pleading theory, this Court finds that the facts presented
clearly demonstrate that two separate crimes were committed. Therefore, no violation of the
Double Jeopardy Clause occurred.

3.

Elements Theory
a.

Sivak, Pizzuto and Stewart

As explained, Idaho courts have articulated different pleading theories than the one
utilized in Thompson. See Corbus, 2011 WL 726647, at *4. In this line of cases, the Idaho
Supreme Court focused on whether the elements of the crime were necessary to sustain a
conviction for another charged crime. See Sivak v. State, 112 Idaho 197, 731 P.2d 192 (1986).
The Court in Sivak noted:
"An offense will be deemed to be a lesser included offense of another, greater offense, if
all the elements required to sustain a conviction of the lesser included offense are
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included within the elements needed to sustain a conviction of the greater offense. Of
course, the greater offense may require proof of additional elements in order to sustain a
conviction. "
Id. (quoting, State v. McCormick, 100 Idaho 111, 114,594 P.2d 149, 152 (1979)). While the
Sivak court determined that the application of this test may result in two different conclusions

depending upon whether you use the statutory theory or the pleading theory, that court also
concluded that Idaho has adopted the pleading theory. 112 Idaho at 211, 731 P.2d at 216. The
court stated:
This theory holds ''that an offense is an included offense if it is alleged in the information
as a means or element of the commission of the higher offense." State v. Anderson, 82
Idaho 293, 301, 352 P.2d 972,977 (1960). In other words, the issue is analyzed in
reference to the facts of each case.
Sivak, 112 Idaho 197, 206, 731 P .2d 192, 206, 211. The Sivak court also acknowledged that the

elements and pleading theories were essentially the same as the Blockburger test, with the court
concluding that, under the facts in that case, the court would have reached the same conclusion
whether they had utilized the Blockburger test, or the broader pleading theory.7
In applying the elements test to Moffat's claims, this Court must determine whether or
not all the elements of domestic battery are contained within the elements of attempted
strangulation. Misdemeanor domestic battery requires a defendant to commit a battery upon a
household member. IDAHO CODE ANN. § 18-918(1 )(b)(2010). Moffat argues that in order to
complete the act of attempted strangulation, the defendant would necessarily have to commit a
battery. However, the focus of the attempted strangulation statute is the act of choking or

7 In Whalen, the Supreme Court utilized the popular Blockburger test which originated in Blockburger v. United
States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932). Under this test, two statutory provisions are deemed to
constitute the "same offense" so as to preclude imposition of multiple punishments unless "each provision requires
proof of a fact which the other does not." 284 U.S., at 304, 52 S.Ct., at 182. In essence, this is the same test set out in
McCormick. Applying the Blockburger test to this case, the felony murder requires a homicide, which the robbery
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attempting to strangle a household member or someone in a dating relationship with the
defendant. While it is true that a defendant would have to commit a battery in order to complete
the crime of attempted strangulation, the attempted strangulation statute does not contemplate or
require as an element of the offense that the defendant commit a battery. The elements of battery
are not contained in the attempted strangulation statute. Therefore, based upon the elements
theory analysis, the Court must conclude that a violation of the Double Jeopardy Clause did not
occur since attempted strangulation does not require as an element of the crime that the defendant
commit a domestic battery.
CONCLUSION

Based on the foregoing analysis, including a careful review of the Defendant's brief and
supporting case law, this Court concludes that the Defendant's Motion to Dismiss on the grounds
that the Double Jeopardy Clause of the United States and Idaho constitutions has been violated
must be DENIED.

IT IS SO ORDERED.
DATED this

8

day of March, 2011.

~~~~
District Judge

Copies to:
Mark Heideman (Bannock County Prosecuting Attorney)
Jeromy W. Stafford (Attorney for the Thomas Moffat)

does not. However, the robbery does not require proof of a fact which the felony murder does not. Therefore, each
provision does not require proof of a fact that the other does not and, thus, mUltiple punishment is precluded.
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GUILTY PLEA QUESTIONNAIRE

IN THE DISTRICT COURT OF THE SIXTH
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OF THE STATE OF IDAHO IN AND FOR THE COUNT~f>!~~~$RK
STATEOFIDAHOvs.

16""",,«5'

True Legal Name: ~~\..",,?
Address:

a.A111r;:;;.

:YG'~' \ M\~\'£AY
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Charge(s) Pleading Guilty To:

Case No.

r!?-IC;- //9Jy- r-L;-

1ii-

DOB:
Maximum Possible Penalty:

STATEMENT OF RIGHTS & EXPLANATION OF WAIVERS By PLEA OF GUILTY
(PLEASE INITIAL EACH RESPONSE)

1. You have the right to remain silent. You do not have to say anything about the crime(s) you
are accused of committing. If you elected to have a trial, the state could not call you as a
witness or ask you any questions. However, anything you do say can be used as evidence
against you in court.

I understand that by P~\Ity I am waiving or giving up my right to remain silent
before and during trial. , '. \-. "i ~Initial).
2. The waiver of your right to remain silent only applies to your plea of guilty to the crime(s) in
this case. Even after pleading guilty, you will still have the right to refuse to answer any
question or to provide any information that might tend to show you committed some other
crime(s). You can also refuse to answer or provide any information that might tend to
increase the punishment for the crime(s) to which you are pleading guilty.
I understand that by pleading guilty to the crime(s) in this case, I still have the right to remain
silent with respect to any other crime(s) and w,ith re ect to answering questions or providing
information that may increase my sentenc
" \\ (Initial).
3. You are presumed to be innocent. You would be found guilty if: 1) you plead guilty in front
of the judge, or 2) you are found guilty at a jury trial.

! understand t?':l:~ ~y pl~a.ding guilty I am waiving or giving up my right to be presumed
Innocen~l (Imtral).

.
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4. You have the right to a speedy and public jury trial. A jury trial is a court hearing to
determine whether you are guilty or not guilty of the charge(s) brought against you. In a
jury trial, you have the right to present evidence in your defense and to testify in your own
defense. The state must convince each and every one of the jurors of your guilt beyond a
reasonable doubt.

~e?yng guilty I am waiving or giving up my right to a speedy and
I understand ~.
public jury trial.
'j; ~initial).

$t\

5. You have the right to confront the witnesses against you. This occurs during a jury trial
where the state must prove its case by calling witnesses to testify under oath in front of you,
the jury, and your attorney. Your attorney could then cross-examine (question) each witness.
You could also call your own witnesses of your choosing to testify concerning your guilt or
innocence. If you do not have the funds to bring those witnesses to court, the state will pay
the cost of bringing your witnesses to court.

? cff~ront the
\ U\!nitial).

I understand that by pleading guilty I am waiving or giving up my
witnesses against me, an present witnesses and evidence in my defense

6. I understand that by pleading guilty I am waiving or giving up any anl all rights I have as a
defendant in a criminal case, under the Constitution of.the'fl)ited tates and the Constitution
ofthe State of Idaho, whether listed in this form or not.
.(Initial).
QUESTIONS REGARDING PLEA

Please answer every question. If you do not understand a question consult your attorney
before answering.
PLEASE CIRCLE ONE

~NO

1. Do you read and write the English language?
If NO, have you been provided with an interpreter to help you
fill out this form?
2. What was the highest grade in school that you completed?

YES

NO

3( C)\ \~;)~

a) If you did not complete high school, have you received either a gineral education diploma
YES

(GED) or high school equivalency (HSE) diploma?

NO

3. Have you ever been diagnosed with and/or counseled or treated for a mental ~ss, disease
or disorder?
a) If s~, what was the diagnosis and when was it made?

,/J

j

'1

t\\/(\\eC

XI

~~

NO

~ \ o......9 Ii'\(}')\ ~

\,

\, !/~ lA'P

b) Are you currently under the care of a mental health professional?
c) Are you currently taking medication for mental health issues?
d) If so, what is the medication you are currently taking?

YES

®

(~

k \'~\~\,

NO

2
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4. In the 24 hours prior to filling out this questionnaire, have you taken any medications,
whether prescribed or not, drugs, or alcoholic beverages?

YES

@

a) If YES, what have you taken? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
b) Because of any medications, drugs or alcohol you have taken that are listed above, are
you UNABLE to understand the questions in this questionnaire and/or correctly answer

~

them?

YES

c) Are you currently addicted to any drug, including alcohol?

YES ~9

5. Is there any reason that you would be unable to make an informed and voluntary dec!f:ion to
plead guilty in this case?
YES ~
a) If Yes, what is the reason you cannot make an informed and voluntary decision to plead
guilty? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

~

6. Is your guilty plea the result of a plea agreement?
NR \ ,
a) If YES, what do you understand the terms of the plea agreement to be? 1, 1<') tJJ"~i\ !\\
.

b) Is this a North Carolina v. Alford plea?

YES

NO

7. There are two types of plea agreements. Please initial the one paragraph below which
describes the type of plea agreement you are entering into:
a) I understand that my plea agreement is a binding plea agreement. This means that if the
district court does not impose the specific sentence as recommen~~~h parties, I will be
allowed to withdraw my plea of guilty and proceed to a jury trial.~~(Initial).
b) I understand that my plea agreement is a non-binding plea agreement. This means that
the court is not bound by the agreement or any sentencing recommendations, and may
impose any sentence authorized by law, including the maximum sentence stated above,
which can be imposed without the possibility of probation and/or parole. Because the court is
not bound by the agreement, if the district court chooses not to follow the agreement, I will
not have the right to withdraw my guilty plea.
(Initial).

f{?)

8. Are you pleading guilty to more than one crime?
YES
a) If YES, do you understand that your sentences for the crimes could be served eIther
concurrently (at the same time) or consecutively (one after the other)?
YES NO
9. Is this a conditional guilty plea, meaning you are reserving your right to app~y pre-trial
~~ NO
issues or decisions?
a) If YES, what issue aJ"~ you re~erving the right to appeal? ~ P)[,,'.o,\ '-').,\.,'

1N<)\:t,,{"1'~

~\~2 N--,CZ)

10. Have you waived or given up your right to appeal your judgment of conviction and
as part of your plea agreement?
YES

seJ1~nce

~9)

3
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11. Has anyone (including any law enforcement officer) threatened you or done anything to
make you enter this plea against your will?
YES ~
a) If YES, who made such a threat and how was it made? _ _ _ _ _ _ _ _ _ _ __

12. Has any person promised you that you will receive any special sentence, reward, fa~ble
treatment, or leniency with regard to the plea you are about to enter?
YES ~
a) If YES, what are those promises and who made them? _ _ _ _ _ _ _ _ _ _ __

13. Have you been represented by an attorney at all stages of these proceedings?

~

NO

a) Have you had sufficient time to discuss your case with your attorney?

@

NO

b) Have you told your attorney everything you know about the crime~
. · luding any
witnesses you know that would show your innocence?
YE
NO
c) Have you fully discussed all the facts and circumstances surround the.~ith your
attorney?
NO
d) Has your attorney discussed with you the nature of the charges against ~ elements

1m)

of the crime you have been charged with, any evidence provided by the prosecutor in your
case, any possible defenses you may have to the charges, and the consequences of pleading

~.
E ~ NO

guilty?

e) Has your attorney discussed your Constitutional and Civil r i g h t s ? E S ) NO
f) Are you fully satisfied with the representation of your attorney?

~ NO

g) Is there anything you requested your attorney to do that has not been done, including filing
any motions or other requests in this case?

YES

~9

If YES, please explain. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

14. Do you understand that by pleading guilty you will waive or give up any defenses, both
factual and legal, that you believe you may have in this case?
C!~ NO
YES ~9
15. Do you claim any violation of your Constitutional or Civil rights?
a) If YES, what rights do you claim have been violated? _ _ _ _ _ _ _ _ _ _ __

16. Do you understand that if you enter an unconditional guilty plea in this case you will not be
able to challenge any rulings that came before the guilty plea including: 1) any searches or
seizures that occurred in your case, 2) any issues concerning the method or manner of your
arrest, and 3) any issues about any statements you may have made to law enfo~,ent?
YES NO
17. Do you understand that when you plead guilty, you are admitting the truth of eac and every
allegation contained in the charge(s) to which you plead guilty?
~ NO

~

18. Are you currently on probation or parole?

NO
4
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a) If so, do you understand that a plea of guilty in this case could be the basjs~ violation
of that probation or parole?
~) NO

19. Are you aware that if you are not a citizen of the United States, the entry of a plea or making
of factual admissions could have consequences of deportation or removal, loss of permanent
legal status, inability to obtain legal status in the United States, or denial of a~!~ation for
~ NO
United States citizenship?
a) Has your attorney discussed with you that your guilty plea in this case may result in your
~ NO
deportation? (Padilla v. Kentucky, 130 S.Ct. 1473 (2010))
20. Do you know whether the crime to which you will plead guilty would require ~o register
IX..E~) NO
as a sex offender? (See I.C. § 18-8304)
a) Has your attorney advised you that if the Court orders a psychosexual evaluation for
purposes of sentencing, you have a right to not answer questions in that eval~~ (Estrada
v. State, 143 Idaho 558, 149 P.3d 833).
YE
NO
21. Are you aware that if you plead guilty you may be required to pay restitution to the victims in
~ NO
this case? (See I.C. § 19-5304)
a) Have you agreed to pay restitution to any other party as a conditio
our plea
/./7~" NO
agreement?
1) If YES, how much must you pay and to whom? --~~,/~=-----------------'S)

Sn

22. Is there a mandatory driver's license suspension as a result of a gUilty plea in this casrb
YES\.~

a) If YES, for how long must your license be suspended? _______
23. Are you pleading guilty to a crime for which a mandatory domestic violence, substance
abuse, or psychosexual evaluation is required? (I.C. §§ 18-918(7)(a),-8005(9)~ ~
YES ~
24. Are you pleading guilty to a crime for which you may be required to pay the
prosecution and investigation? (I.C. § 37-2732A(K))
YES

c~

of

~

25. Do you understand that by pleading guilty to a felony, you run the risk that ~have new
felony charges in the future, you could be charged as a persistent violator? ~~) NO
a) Do you understand that if you are convicted as a persistent violator, the sentence Iii'the new
case could be life imprisonment?
~ NO
26. Are you pleading guilty to a crime for which you will be required to submit a DNA saI?~ to
YES ~
the state? (I.e. § 19-5506).
27. Are you pleading guilty to a crime for which the court could impose a fine~ crime of
violence of up to $5,000, payable to the victim of the crime? (I.C. § 19-5307) ~ NO
28. Do you understand that if you plead guilty to a felony, during the period of your sentence,
you will lose the following rights:
I ~
a) Your right to vote in Idaho? (ID. CONST. art. 6, § 3)
~ NO

5
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b) Your right to hold public office in Idaho? (ID. CONST. art. 6, § 3)
c) Your right to perform jury service in Idaho? (ID. CONST. art. 6, § 3)
d) Your right to purchase, possess, or carry firearms? (I.C. § 18-310)
29. Do you understand that no one, including your attorney, can force you to
case?

~
·S

NO
NO
NO

,

. ES

plea~lty

'\'E~

in this
NO

30. Are you entering your plea freely and v o l u n t a r i l y ? @ NO
31. Are you pleading guilty because you did commit the acts alleged in the information or
indictment?
NO

®

32. If you were provided with an interpreter to help you fill out this form, have you had any
trouble understanding your interpreter?
YES NO
33. Have you had any trouble answering any of the questions in this form which you could not
resolve by discussing the issue with your attorney?
YES

®

34. Were you able to ask your attorney any questions you had about any
that you did not understand?

questi~Bthis

&

form
NO

I have answered the questions on pages 1-6 of this Guilty Plea Advisory form truthfully,
correctly, and of my own free will. I understand all of the questions and answers herein,
have discussed each question and answer with my attorney, and have completed this form
freely and voluntarily. Furthermore, no one has threatened me to do so.

J\)~

Dated this \()

~

day ofQ

C\

,20~.

~~
~D'
I hereby acknowledge that I have discussed, in detail, the foregoing questions and answers
with my client.

6
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
STANDARD TERMS & CONDITIONS OF PROBATION
•

You are advised that initialing each of these conditions and signing at the bottom does not constitute a promise
by the Court, by tbe State of Idaho, or by your attorney that the Court will grant you probation at the time of
sentencing or disposition in your case. Reviewing and agreeing to these Standard Terms and Conditions of
Probation gives you the opportunity to be aware of and agree to these terms in the event the Court may decide
that you should be placed on probation. Should the Court decide to place you on probation the Court may also
impose terms and conditions of probation in addition to those listed here.
The Defendant should initial each term in the box and date and sign at the bottom. Doing so is an agreement to
be bound by and to follow each and every term and condition should the Court place you on probation.

•

1~\ou must comply with all terms and conditions imposed by me or by your probation officer.

~ You will pay the cost of the supervision fee to the Dept. of Probation & Parole unless that fee is waived.
J. ~!You must remain gainfully employed and not change employment without the consent of your probation officer;
o~ilmust be enrolled in a full time vocational or educational program and cannot withdraw from such program without
the consent of your probation officer, unless either or both of these conditions are excused by your probation officer.

~~You must obey all laws of the City, County, State and Federal Government, and shall not commit any offense
~re a fine of more than $75 or ajail term could be imposed.

\~OU

must not associate with any person on probation or involved in criminal activity, or any person designated by
5
yoht:.probation officer as an inappropriate association.

6~~~YOU must not consume or possess alcoholic beverages or enter any bar and/or establishment where the sale of

aI:~~~~ns a primary source of income.

~.\\~ou must not use or possess any controlled substance, or any other drug unless prescribed by a licensed physician
f~~gitimate medical condition, and only as approved by your probation officer.

You must submit to any blood, breath or urine testing requested by the Court, your probation officer, or any law
rcement official. An untimely, invalid, adulterated or diluted test will be considered a testing failure.

en

~\ ou must obtain any evaluations, counseling or treatment requested by your probation officer
Orf~ou will pay all restitution and other costs imposed by the court, and if you have not paid all your restitution or

1

oti~6~s~s before your probation term expires, then your probation term will continue until you have paid them in full.

11.(~'Al1Y

discretionary jail and/or community service time ordered by the Court may be imposed by your probation
offi~r without a hearing before the Court. If you wish to contest the imposition of discretionary jail and/or community
service time you may request a hearing before the Court after your discretionary jail and/or community service time has
been imposed. You may not be released from jail while serving discretionary jail time without an order of the Court.
Anytime you are incarcerated, you must obey all the rules and regulations of that facility.
,

'\

1~N'¥ou will submit to a search of your person, residence, vehicle, and/or property at any time by any police officer
00~io?ation officer, without a search warrant, to determine whether you are in compliance with your probation terms and
conditions.

1
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i;~I~t:o:;i~i~~tt;';;::;:; and/or:x~:s~v:Your possession, home or
I

any weapons of any kind,

~You cannot change your residence without first obtaining permission from your probation officer.
You must report to your probation officer whenever directed to, and observe all curfew restrictions.

15
16

Your level of supervision, including caseload type and electronic monitoring shall be determined by the Idaho
D~rtent of Corrections.
I,

I .' . , You cannot leave the Sixth Judicial District, which consists of Bannock, Caribou, Franklin, Bear Lake, Oneida
and
wer counties, without the written permission of your probation officer. If you do leave the Sixth Judicial District
either with or without permission, you waive or give up extradition from any other location to the State of Idaho and agree
that you will not contest any effort to return you to the State of Idaho.

I understand, accept, and agree to abide by these probation terms and conditions should the Court decide to place
me on probation.
\

\ 0_~_nf1__-\-."--_1'-'-___ Defendant' s Signature"\.::."L_~,*:"t:::~~_ _ _ _ _ _ _ _ _ _ _ _ _ __
Date: ---IJ~'J

,0(- \ '\

I hereby acknowledge that I have discussed, in detail, the foregoing Standard Terms and Conditions of
Probation with my client.
Date:

_!.....-_I_f_'_/_I_{___ Attorney Signature:

2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
Case No: CR-2010-0011934-FE

vs.
MINUTE ENTRY & ORDER

THOMAS MOFFAT,
Defendant.
The above named Defendant appeared in Court on the 18th day of April, with his
counsel, Jeromy Stafford, for Change of Plea. Jared Johnson, Bannock County Deputy
Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis was the
Court Reporter.
IT IS HEREBY ORDERED that the CHANGE OF PLEA in this matter be
continued and the same is hereby reset for MAY 2,2011 AT THE HOUR OF 9:00 A.M.
at the Bannock County Courthouse, Pocatello, Idaho before the undersigned Judge.

Case No. CR-2010-0019824-FE
ORDER
Page 1 of2
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DATED this

J ~ day of April, 2011.

ROBERT C. NAFTZ
District Judge

CERTIFICATE OF SERVICE

Ij[J

I HEREBY CERTIFY that on the
day of April, 2011, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

D U.S. Mail
DE-Mail
[g] Courthouse Box
D Fax: 236-7288

Jeromy Stafford

[g] U.S. Mail
DE-Mail
D Courthouse Box
[g] Fax:

Probation & Parole

D U.S. Mail
DE-Mail
[g] Courthouse Box
D Fax: 237-2624

Case No. CR-2010-0019824-FE
ORDER
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RESET

(Clerk, check if applicable)

Sixth Judicial District Court, State of Idaho
In and For the County of Bannock
ORDER FOR PRESENTENCE REPORT AND EVALUATIONS
}
Case No: CR-2010-0011934-FE
} CHARGE(s):
)
) 118-923 Strangulation (Attempted)
)
)
) REQUIRED ROA CODES: (Enter the appropriate code)
)
} PSI01- Order for Presentence Investigation Report (only)
} PSMH1- Order for Presentence Investigation Report and
)
Mental Health Assessment
) PSSA1- Order for Presentence Investigation Report and
)
Substance Abuse Assessment

STATE OF IDAHO
Plaintiff,
vs.
Thomas David Moffat
162 Taft
Pocatello,lD 83201
Defendant.

/

--------------------------------------------)
On thisMonday, May 02, 2011, a Pre-sentence Investigation Report was ordered by the Honorable Robert C Naftz to be completed for
Court appearance on Monday, May 02, 2011 at: 09:00 AM at the above stated courthouse.
EVALUATIONS TO BE DONE: Copy of each evaluation to be sent to Presentence Investigation Office to be included with PSI
Under IC 19-2524 assessment(s) is (are) ordered which shall include a criminogenic risk assessment of the defendant
pu suant to (IC 19-2524(4)):
Mental Health Examination as defined in IC 19-2524(3), including any plan for treatment (PSMH1 ROA code); and/or

o

Substance Abuse Assessment as defined in IC 19-2524(2) including any plan for treatment. (PSSA1 ROA code)

Other non- §19-2524 evaluations/examinations ordered for use with the PSI:
Evaluator: __________________
o Sex Offender 0 Domestic Violence 0 Other_ _ _ _ _ __

o

No evaluations are ordered. (PSI01 ROA code)

DEFENSECOUNSEL:~Je~r~om~y~W~S~t~a~ffo~r~d

________________________________________________________

PROSECUTOR:~Ja~Nuie~c~e~P~r~ic~e~___________

THE DEFENDANT IS IN CUSTODY:
PLEA AGREEMENT:
WHJ/JOC
Date:

0

0 YES

0 NO If yes where:, _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

State recommendation

Probation

5 : 9-~~

0 \ PD Reimb 0
lt _

Fine 0 ACJ 0 Restit
Signature: ------:---:--+-!ldr:Pod~d;::-~_.::_+_\:9~~~----:;:-:-:Judge
****
,I!
DO YOU NEED AN INTERPRETER? 0
S

Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 0 Male 0 Female 0 RACE: Caucasian 0 Hispanic 0 Other
Address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _City: _ _ _ _ _ _ _ _ State: _ _ _ _ ZiP: _ _ __
Telephone: ____________Message Phone: _ _ _ _ _ _ _ _ _ _ _ _ Work Phone: _ _ _ _ _ __
Employer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Work Address:
Date of Birlh.·__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Social Security Number: _ _ _ _ _ _ _ _ _ _ _ _ __
Name & Phone Number of nearest relative: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date of Arrest:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _Arresting Agency: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Your assigned Pre-sentence Investigator will contact you to schedule an interview using the above information. Please have
your Pre-sentence Investigation Personal History Questionnaire filled out completely for interview.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
Case No:CR-2010-0011934-FE
vs.
MINUTE ENTRY & ORDER

THOMAS DAVID MOFFAT,
Defendant.
The above named Defendant appeared in Court on the 2ND day of May, 2011, with
his counsel, Jeromy Stafford, for further proceedings. Cleve B. Colson, Bannock County
Deputy Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis
was the Court Reporter.
At the outset, the Defendant moved to withdraw his plea of Not Guilty heretofore
entered and there being no objection, said Motion was GRANTED.
When asked by the Court, the Defendant entered a plea of GUlLTV to the charge
of ATTEMPTED STRANGULATION, Ie 18-923(1) and submitted his signed and
completed Questionnaire to the Court.

Following questioning by the Court, the

Defendant's plea was accepted as being voluntarily and knowingly given.

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
Page 1 of 3
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IT IS FURTHER ORDERED that the SENTENCING in this matter be and the same
is hereby set for MONDAY, JUNE 13, 2011 AT THE HOUR OF 1:30 P.M. at the Bannock
County Courthouse, Pocatello, Idaho before the undersigned Judge.
IT IS FURTHER ORDERED that the DUE DATE for the pre-sentence investigation
report shall be JUNE 3, 2011 BY NO LATER THAN 5:00 P.M. WITH COPIES
DELIVERED TO THE COURT AND COUNSEL BY SAID DATE.
IT IS FURTHER ORDERED that the Domestic Violence evaluation report
submitted to Judge Clark in regard to a related misdemeanor charge; be released to this
Court, counsel, and the presentence investigator.
IT IS FURTHER ORDERED that the Defendant participate in a mental

health examination pursuant to Idaho Code §19-2524 to be completed by
June 3,2010, and distributed to the Court and counsel for review.
DATED this

_3__ day of May, 2011.

ROBERT C. NAFTZ
District Judge

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the=:?) day of May, 2011, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

Jeromy Stafford

D U.S. Mail
E-Mail
D Courthouse Box
D Fax: 236-7288

o

o u.s. Mail
DE-Mail
D Courthouse Box
DFax:

Probation & Parole

DU.s. Mail

o E-Mail

D Courthouse Box
D Fax: 237-2624
Judge Clark

D U.S. Mail
DE-Mail
Courthouse Box
DFax:

o

Case No. CR-2010-0011934-FE
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

Case No: CR-2010-0011934-FE

vs.

ORDER CONTINUING
SENTENCING

THOMAS DAVID MOPF AT,
Defendant.

The above named Defendant appeared in Court on the 13th day of June, 2011, with
his counsel, Jeromy Stafford, for Sentencing. Ashley Peschka, Bannock County Deputy
Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis was the
Court Reporter.
At the outset of this proceeding, the Court discussed with counsel the Rule 11
Agreement previously submitted and the concern the Court has with proceeding with
sentencing knowing that Defendant currently has a competency evaluation pending on
another charge. Defense counsel also voiced his concerns in regard to the Presentence
Case No. CR-2010-0011934-FE
ORDER
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Investigation Report being incomplete. Pursuant to the unresolved issues affecting this
case,
IT IS HEREBY ORDERED that the SENTENCING in this matter be continued and
the same is hereby reset for JUNE 27, 2011, AT THE HOUR OF 9:00 A.M. at the
Bannock County Courthouse, Pocatello, Idaho before the undersigned Judge. This will
allow defense counsel to challenge any issues pertaining to the Presentence Investigation
Report and allow more time for completion of the competency evaluation in Defendant's
other case.
The Defendant's release on his own recognizance will continue. Further, the NoContact Order will remain in full force and effect until further order of the Court.
DATED this

IY

day of June, 2011.

~c.~

ROBERT C. NAFTZ
District Judge

Case No. CR-2010-0011934-FE
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CERTIFICATE OF SERVICE

---1!L

I HEREBY CERTIFY that on the
day of June, 2011, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

o U.S. Mail

Bannock County Prosecutor

DE-Mail
~ Courthouse Box
Fax: 236-7288

o
o U.S. Mail
DE. Mail
o Courthouse Box

Jeromy Stafford

~ Fax: (866) 651-6913

o U.S. Mail

Probation & Parole

DE-Mail
~ Courthouse Box
D Fax: 237-2624

Deputy Clerk

Case No. CR-2010-0011934-FE
ORDER
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JEROMY W. STAFFORD
Idaho State Bar No. 6249
1075 S. Utah Ave., Suite 177
Idaho Falls, Idaho 83402
Telephone: (208) 521-8119
Fax: (866) 651-6913
IN THE DISTRICT COURT OF THE SIXTII JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

v.
THOMAS DAVID MOFFAT,
Defendant,

)
)
)
)
)
)
)
)
)

Case No.

CR-2010-11934-FE

RULE 11(a)(2) CONDITIONAL and
Rule 11 (f)(1 )(C) BINDING PLEA
AGREEMENT

------------------------~------

COMES NOW the Defendant, TIIOMAS DAVID MOFFAT, by and through his attorney of
record, JEROMY W. STAFFORD, Stafford Law Office and Janiece Price, Deputy Prosecuting
Attorney for Bannock County, and hereby enter into the following written binding and conditional
plea agreement pursuant to Idaho Criminal Rule II(a)(2) and 11(f)(1)(C).

AGREEMENT
1.

The Defendant agrees to enter a conditional plea of guilty to the charge of Attempted
Strangulation, a felony under Idaho Code §18-923.

2.

The Defendant reserves his right to appeal the District Court's decision denying his
Motion to Dismiss for Violation of Double Jeopardy.

3.

If the Defendant prevails on his appeal he shall have the right to withdraw his guilty
plea in this case.

4.

The State consents to the Defendant being allowed to enter this plea as a conditional

RULE ll(d)(l)(B) PLEA AGREEMENT - t
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plea under Idaho Criminal Rule 11 (a)(2).
5.

The State agrees to a binding sentence of probation for a length of time to be
detennined by the court.

6.

The State agrees to recommend a Withheld Judgment if the Defendant is eligible to
receive one.

7.

Pursuant to Idaho Criminal Rule 11 (t)(I)(c) the Defendant shall have the right to
withdraw his guilty plea if the court detennines that it cannot honor the tenns of this
plea agreement with regard to the binding sentence of probation.
CONDITIONAL PLEA OF GUILTY

This agreement is made pursuant to I.C.R. 11(a)(2) whereby, if accepted by the court, the
Defendant specifically reserves the right to file an appeal of this court's denial of his motion to

=;~d ifthe defendant prevails on his appeal he specifically has the right to withdraw his plea
of guilty. The sentencing recommendations made by the state are not intended to be binding on the
court.
ACKNOWLEDGEMENTS
The Defendant, by executing this plea agreement, acknowledges the following:
1.

The defendant is waving the following rights as guaranteed by the United States
Constitution and the Constitution of the State of Idaho.
a.

His right to a jury trial;

b.

His right against self-incrimination, i.e. his right not to testify against himself;

c.

His right to require the State ofidaho to call witnesses against himselfand his
right to call witnesses in his defense; and

RULE ll(d)(l)(B) PLEA AGREEMENT - 2
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d.

His right to require the State ofIdaho to prove his guilt beyond a reasonable
doubt.

2.

The defendant understands that the crime ofAttempted Strangulation is a Felony, and
is punishable as follows:

3.

a.

Imprisonment in the State Penitentiary for a term up to fifteen (15) years; and

b.

A fine of not more than fifty thousand dollars ($50,000);

c.

Restitution;

d.

Or any combination of fme, imprisonment, and restitution as listed above.

The defendant is entering this agreement intentionally, knowingly, and voluntarily.

No unlawful threats have been made to secure his plea of guilty, nor have any promises been
made to him to get him to plead guilty, other than those promises made by the State ofIdaho
as set forth above. The defendant has discussed this matter with his attorney and is satisfied
that he understands the consequences of his entering into this plea agreement.

DATED this

f t day of April, 2011.
y
;~

0
·1 20 11 .
DATED this \\I) t;; dayo f Apn,

l<l~~

DATED this ~ day of April, 2011.

RULE ll(d)(l)(B) PLEA AGREEMENT - 3
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w. STAFFORD, Attorney for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am a licensed attorney for the State ofIdaho, with my office in
Idaho Falls, and that on the -LJL. day of April, 2011, I served a true and correct copy ofthe document
described below on the party listed below, by mailing with the correct postage thereon, or by causing
the same to be hand-delivered.
DOCUMENT:

PLEA AGREEMENT

PARTIES SERVED:

JaNiece Price
Deputy Prosecuting Attorney
Bannock County
Courthouse Box

( ) Hand Delivery
( ) Mailing

YW. STAFFORD

RULE U(d)(l)(B) PLEA AGREEMENT - 4
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

Case No: CR-2010-0011934-FE

vs.

MINUTE ENTRY & ORDER

THOMAS DAVID MOFFAT,
Defendant.
The above named Defendant appeared in Court on the 27th day of June, 2011, with
his counsel, Jeromy Stafford, for sentencing. Ashley Peschka, Bannock County Deputy
Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis was the
Court Reporter.
The Defendant having heretofore on the 2nd day of May, 2011, entered a plea of
GUILTY to the charge of ATTEMPTED STRANGULATION, Idaho Code §18-923(1)

pursuant to the Rule 11 Binding Plea Agreement now approved by the Court; a pre-sentence
investigation report including a domestic violence evaluation and mental health examination
having been ordered and received, the Defendant and counsel were given the opportunity to

Case No. CR-2010-0011934-FE
MINUTE ENTRY & ORDER
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make corrections to the report; the Court having heard comments and recommendations
from respective counsel and being fully advised in the premises,
NOW, THEREFORE, IT IS THE JUDGMENT of this Court that the Defendant be
and he is herewith sentenced to the custody of the Idaho Department of Corrections
pursuant to I.C. 19-2513, for a FIXED TERM OF FIVE (5) YEARS and a

SUBSEQUENT INDETERMINATE TERM OF SIX (6) YEARS. During the fixed
term of confinement, said Defendant shall not be eligible for parole or discharge, credit or
reduction of sentence for good conduct, except for meritorious service. Said Defendant may
be considered for parole or discharge at any time during the indeterminate period of said
sentence.
IT IS FURTHER ORDERED that the execution of said sentence be and the same is
hereby SUSPENDED and the Defendant is hereby placed on probation to the Idaho State
Board of Corrections for a period of FIVE (5) YEARS.
IT IS FURTHER ORDERED that in addition to the terms and conditions to be
imposed by the Board of Corrections, this Court imposes the following terms and
conditions:
1. The Defendant shall comply with the terms and conditions of
probation as outlined herein and as outlined by his probation officer,
including, but not limited to the terms and conditions set forth in the
Agreement of Supervision and with all directives and orders given
by the probation officer.

Case No. CR-2010-0011934-FE
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2. You will not change residence without first obtaining permission from
your probation officer
3. You must report to your probation officer whenever directed to.
4. The defendant's level of supervision, including caseload type and
electronic monitoring shall be determined by the Idaho Department of
Corrections.
5. The Defendant shall comply with Idaho Code 20-225 that authorizes
costs of supervision fee to be collected by the Idaho Department of
Corrections, unless that fee is waived.
6. The Defendant shall seek and maintain gainful, full-time
employment, and once such employment is secured,
shall not
change that employment or cause it to be terminated without first
obtaining written permission from an agent of Idaho Department of
Correction, Community Correction Division. If Defendant chooses
to pursue education in a program approved by an agent of the Idaho
Department of Correction, Community Correction Division,
Defendant shall enroll in such a program and not change his course
of study or drop out of that program without prior written permission
of an agent of the Idaho Department of Correction, Community
Correction Division.
7. You shall obey all city, county, state and federal laws and shall not
commit any offense where a jail term or a fme of more than $50 could
be imposed. The Defendant shall also comply with all lawful
requests of any agent of the Idaho Department of Correction.
During any contact with law enforcement personnel the defendant
shall provide their identity, notify the law enforcement officer(s) that
they are under supervision and provide the name of their supervising
officer. The defendant shall notify their supervising officer of the
contact within 24 hours.
8. The Defendant shall not associate with any person(s) known or
suspected of being involved in any criminal activity, any person(s)
under the supervision of the Idaho State Correction or on
misdemeanor probation, or any person(s) with whom an agent of the
Case No. CR-2010-0011934-FE
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Idaho Department of Correction, Community Correction Division,
directs the Defendant not to associate. The Defendant shall submit a
list of those (with whom he knows he should have no contact) to his
probation officer upon his release from jail.
9 . You will abstain from the use of alcohol and the use of drugs unless
prescribed by a doctor. You will not have alcohol or drugs in your
possession, your home or automobile.
10. During the term of your probation you will not frequent any bar or
business establishment where the primary source of income is from the
sale of alcohol.
11. You will submit to random testing of your blood, breath or urine at the
request of any law enforcement official, your probation officer or the
Court. The Defendant agrees to submit to any test or evaluations to
determine the extent of the Defendant's alcohol use and comply with
any treatment and/or counseling recommendations as requested by
any agent of the Idaho, Department of Correction Community
Correction Division.
12. You are to undertake such counseling and treatment as recommended
by your probation officer and/or counselor to include MRT, domestic
violence group, CSC, relapse prevention courses, New Directions
Aftercare, etc., and any recommendations of the Presentence
Investigation Report, Addendum to the Presentence Investigation or
Idaho Code § 19-2524 evaluations.
13. The State will have 30 days to submit their request for restitution in
this matter. The Defendant will have 42 days to object to restitution if
and when ordered.
14. The Defendant shall reimburse the Sixth District Court Fund for
maintenance of the Courts the sum of $750.00.
15. The Defendant shall pay the following:
$500.00

Amount set by law

Fines
Statutory Court Costs

Case No. CR-2010-0011934-FE
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Payments shall commence on the lst day of September, 2011, at the
rate of $50.00 per month.
PAYMENTS ARE TO BE MADE AT THE OFFICE OF BONDS
&
FINES,
BANNOCK
COUNTY
COURTHOUSE,
POCATELLO, IDAHO 83201.
16. SHOULD THE DEFENDANT FAIL TO PAY RESTITUTION OR
OTHER COURT-ORDERED FINANCIAL OBLIGATIONS
BEFORE THE EXPIRATION OF PROBATION, THE TERM OF
PROBATION WILL BE EXTENDED, WITHOUT FURTHER
ORDER OF THE COURT, UNTIL SUCH TIME AS THE
DEFENDANT HAS COMPLETED PAYMENT OF SAID COURTORDERED OBLIGATIONS.
17 . Your probation officer will be granted 120 days of discretionary jail

time. Discretionary jail time may be used for jail, SHARE, SCILD,
community work service or anything else deemed appropriate by the
Court. The discretionary time will be served by the Defendant at the
discretion of the probation officer for any misconduct or violations
of probation which do not warrant a request for revocation of
probation.
18. You will complete 100 hours community work service to be arranged

through your probation officer.
19 . You shall consent to the search of your person, residence, vehicle,
personal property, and other property or structures owned or leased
by you or for which you have the controlling authority conducted by
any agent of the Idaho Department of Corrections or law
enforcement officer. You waive your Fourth Amendment Rights
concerning searches.
20. When home, you shall answer the door for the probation officer.
You shall allow the probation officer to enter your residence, other
real property, place of employment and vehicle for the purpose of
visitation, inspections and other supervision functions. You shall not
possess, install or use any monitoring instrument, camera, or other
surveillance device to observe or alert yourself to the approach of
Case No. CR-2010-0011934-FE
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your probation officer. You shall not keep any vicious or dangerous
dog or other animal on or in your property that the probation officer
perceives as an impediment to accessing your property.
21. The defendant shall not purchase, carry, possess or have control of
any firearms, chemical weapons, electronic weapons, explosives or
other dangerous weapons. Other dangerous weapons may include,
but are not limited to: knives with blades over two and one-half
inches in length, switch-blade knives, brass knuckles, swords,
throwing stars and other martial art weapons or any other weapon as
determined in the sole discretion of the probation officer. The
defendant shall not reside in any location that contains firearms
unless the firearms are secured and this portion of the rule is
exempted in writing by the District Manager.
22. The defendant shall not leave the State of Idaho or the assigned district
without first obtaining written permission of Defendant's probation
officer. The assigned district consists of the following counties:
Bannock, Caribou, Franklin, Bear Lake, Oneida and Power County. If
the Defendant leaves the State of Idaho and/or the assigned district
with or without permission the Defendant does hereby waive
extradition to the State of Idaho and will not contest any effort to
return Defendant to the State of Idaho.
23. If the defendant does leave the State of Idaho, with or without
permission, the defendant does hereby waive extradition to the State of
Idaho and will not contest any effort to return himlher to the State of
Idaho.
24. You will not leave or attempt to leave the state or the assigned
district in an effort to abscond or flee supervision. You will make
yourself available for supervision and program participation as
instructed by the probation officer and will not actively avoid
supervISIOn.
Special Conditions

1. You shall observe curfew restrictions as directed by your probation
officer.
Case No. CR-2010-0011934-FE
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2. You shall provide complete and truthful information to any
psychological and/or physiological assessment when requested to do
so by your supervising probation officer or therapist.

3. You shall sign any Release of Information form that allows your
supervising probation officer to communicate with professionals
involved in your treatment.
4. You shall not change treatment programs and/or providers without
prior approval from your supervising probation officer.
5. You shall pay for all financial obligations incurred for your
counseling and treatment.
6. You shall inform current or potential employer of your crime(s).
7 . You shall immediately inform your supervising probation officer if
you are terminated or dismissed from work for any reason.
8. You shall participate and comply with the electronic monitoring
agreement or a daily schedule if requested to do so by your
supervising probation officer.
9. The No-Contact Order will expire June 27, 2016, or until further
order of the Court.
DEFENDANT IS HEREWITH ADVISED THAT VIOLATION OF ANY OF THE
TERMS AND CONDITIONS SET FORTH HEREIN, THOSE SET FORTH IN THE
PROBATION AGREEMENT ENTERED INTO WITH THE DEPT. OF CORRECTIONS
AND ANY CONDITIONS SET FORTH IN ANY ORDER FOR WORK RELEASE
GRANTED THE DEFENDANT SHALL BE CONSIDERED BY THE COURT AS A
VIOLATION OF HIS PROBATION.
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IT IS FURTHER ORDERED that if the Defendant lives up to all of the tenns and
conditions of his probation, the provisions of I.C. §19-2604 shall apply, if eligible.
However, in the event, the Defendant violates any of the tenns and conditions of his
probation, he will be brought back into Court and the sentence heretofore suspended will be
reinstated.
IT IS FURTHER ORDERED that the pre-sentence investigation report shall be
sealed by Court order, and thereafter cannot be opened without a Court order authorizing
release of the report or parts thereof.
IT IS FURTHER ORDERED that any surety, cash, or property bond posted, if any,
is hereby EXONERATED.
Defendant is herewith advised that in the event said Defendant desires to appeal the
foregoing sentence, said appeal must be filed with the Idaho Supreme Court no later than
forty-two (42) days from the date said sentence is imposed.

-

DATED this ~

M-

day offun:e, 2011.

ROBERT C. NAFTZ
District Judge
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CERTIFICATE OF SERVICE

~

Of~OlI'

I HEREBY CERTIFY that on the
day
I served a true and
correct copy of the foregoing document upon each of the D HOWIng IndIvIduals In the
manner indicated.

o U.S. Mail
o E-Mail
~ Courthouse Box
o Fax: 236-7288

Bannock County Prosecutor

~ U.S. Mail

Jeromy Stafford

o E-Mail
o Courthouse Box
o Fax:
o U.S. Mail
o E-Mail

Probation & Parole
Ccdsentencingd6@idoc.idaho.gov

~ Courthouse Box
Fax: 237-2624

o

o U.S. Mail
o E-Mail
~ Courthouse Box
o Fax:
o U.S. Mail
o E-Mail
~ Courthouse Box
o Fax:

Bannock County Sheriff

Judicial Enforcement

Deputy Clerk
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JEROMY W. STAFFORD
Idaho State Bar No. 6249
Stafford Law Office
1075 S. Utah Ave., Suite 177
Idaho Falls, Idaho 83402
Telephone: (208) 521-8119
Fax: (866) 651-6913

281I JU

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
THOMAS DAVID MOFFAT,
Appellant,
v.
ST ATE OF IDAHO,
Respondent,

)
)
)
)
)
)
)
)

Case No. CR-2010-11934-FE

NOTICE OF APPEAL

TO:
THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE PARTY'S
ATTORNEYS, JANIECE PRICE, DEPUTY PROSECUTING ATTORNEY FOR BANNOCK
COUNTY, AND THE CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, THOMAS DAVID MOFFAT appeals against the

above-named respondent to the Idaho Supreme Court from the Order Denying the Defendant's
Motion to Dismiss for Violation of Double Jeopardy entered on March 18, 2011, by the
Honorable Judge Robert C. Nafiz, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders under and pursuant to
Idaho Appellate Rule II(c) (1) and 11 (c) (8).
3.

A preliminary statement of the issue on appeal that the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal.

NOTICE OF APPEAL-l
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A.

Did the District Court properly _deny the Defendant's Motion to Dismiss
for Violation of Double Jeopardy?

4.

No order sealing any portion of the record has been entered.

5.

A reporter's transcript of the following hearing(s) is requested:
A.

Motion to Dismiss Hearing on March 10, 2011;

B.

Preliminary Hearing Transcript from October 25,2010;

C.

Transcript of Sentencing Hearing on companion Bannock Case CR-20107274-MD from November 16,2010.

6. The appellant requests the following documents to be included in the clerk's record in
addition to those automatically included under Rule 28, LA.R.
A.

All documents contained in Bannock Case file CR-2010-7274-MD.

7. I certify:
A.

That a copy ofthis Notice of Appeal has been served on the reporter;

B.

That the appellant is exempt from paying the estimated transcript fee
because the defendant is indigent as he has completed an affidavit of
indigency and was also found indigent and appointed a public defender on
a separate matter on 9-13-2010 in Bannock County case CR-2010-14660MD. Therefore the defendant is a prisoner who is without funds for
payment of the reporter's fees and therefore, pursuant to I.e. §31-3220
and §31-3220A and Idaho Appellate Rule 24(e) the payment of the
reporter's fees should be waived by the district court;

C.

That the appellant is exempt from paying the estimated fee for preparation
of the record because the defendant is indigent as he has completed an
affidavit of indigency and was also found indigent and appointed a public
defender on a separate matter on 9-13-2010 in Bannock County case CR-
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2010-14660-MD. Therefore defendant is a prisoner who is without funds
for payment of the preparation of the record and therefore, pursuant to I.C.
§31-3220 and §31-3220A and Idaho Appellate Rule 27(e) the payment of
the preparation of the record should be waived by the district court;
D.

That appellant is exempt from paying the appellate filing fee because the
defendant is indigent as he has completed an affidavit of indigency and
was also found indigent and appointed a public defender on a separate
matter on 9-13-2010 in Bannock County case CR-2010-14660-MD.
Therefore the defendant is an indigent prisoner who is without funds for
payment of the appellate filing fee and therefore, pursuant to I. C. § 313220 and §31-3220A and Idaho Appellate Rule 23(c) the payment of the
appellate filing fee should be waived by the district court;

E.

That service has been made upon all parties required to be served pursuant
to Idaho Appellate Rule 20, and the attorney general of Idaho pursuant to
Section 67-1401 (l), Idaho Code.

Dated this ;) / day of July, 2011.

W. STAFFORD, Stafford Law Office
. Utah Ave., Ste 177, Idaho Falls, 10 83402

-'-"''-'-'LYJ...."
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CERTIFICATE OF SERVICE

JL

day of July, 2011, I served a true and correct
I HEREBY CERTIFY that on the
copy of the document described below on the party listed below, by mailing with the correct
postage thereon, or by causing the same to be hand-delivered.
DOCUMENT:

NOTICE OF APPEAL

PARTIES SERVED:

Bannock County Prosecutor
Courthouse Box
Pocatello, ID 83201
Molly J. Huskey
Appellate Public Defender
3647 N. Lakeharbor Ln.
Boise, ID 83703-6913
Thomas Moffat
Hand Delivered
Court Reporter, Stephanie Davis
624 East Center, Room 220
Pocatello, ID 83201
Lawrence Wadsen, Attorney General
Appellate Division
PO Box 83720
Boise, ID 83720-1000
Bannock County District Court
624 East Center
PocatelIo,JD 83201
SUPREME COURT
PO Box 83720
Boise, ID 83720-0101

Je~
NOTICE OF APPEAL - 4
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JEROMY W. STAFFORD
Stafford Law Office
1075 S. Utah Ave., Suite 177
Idaho Falls, Idaho 83402
Telephone: (208) 529-8119
Fax: (866) 651-6913
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

THOMAS DAVID MOFFAT,
Appellant/Defendant,
vs.
STATE OF IDAHO,
Respondent/Plaintiff.

)
)
)
)
)
)
)
)
)

Case Nos.

CR-201O-11934-FE

MOTION FOR DEFENDANT

TO PROCEED IN FORMA
PAUPERIS

COMES NOW, the Defendant/Appellant, THOMAS DAVID MOFFAT, by and
through Jeromy W. Stafford, Stafford Law Office, and moves the Court for an Order
allowing him to proceed in his appeal In Forma Pauperis.
This motion is made by and for the reason that the Defendant is indigent and is
unable to afford counsel for an appeal or the filing, transcript, and preparation of record
fees. Stafford Law Office was hired by the Defendant in May of 2010 and the Defendant
has since become indigent. Defendant has no funds to pay for an appeal. The Defendant
has completed an affidavit regarding his indigent status and was found indigent in case
CR-201O-1460 on September 13,2010 and appointed a public defender in that matter.

DATED July

A,

2011.
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CERTIFICATE OF SERVICE

dl

day of July, 2011, I served a true and
I HEREBY CERTIFY that on the
correct copy of the document described below on the party listed below, by mailing with
the correct postage thereon, or by causing the same to be hand-delivered.
DOCUMENT: MOTION FOR DEFENDANT TO PROCEED IN FORMA
PAUPERIS
PARTIES SERVED:

Bannock County Prosecutor
Courthouse Box
Pocatello, ID
Molly J. Huskey
Idaho State Appellate Public Defender
3647 N. Lakeharbor Ln.
Boise, ID 83703

( ) Hand Delivery
(x) Mailing

Q

J~
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JEROMY W. STAFFORD
Stafford Law Office
1075 S. Utah Ave., Suite 177
Idaho Falls, Idaho 83402
Telephone: (208) 529-8119
Fax: (866) 651-6913
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

THOMAS DAVID MOFFAT,
Appellant/Defendant,

STAE OF IDAHO,
RespondentlPlaintiff.

)
)
)
)
)
)
)
)
)

Case Nos.

CR-201O-11934

MOTION FOR APPOINTMENT
OF STATE APPELLATE
PUBLIC DEFENDER

COMES NOW, the Defendant/Appellant, THOMAS DAVID MOFFAT, by and
through, Jeromy W. Stafford, Stafford Law Office, and moves the Court for an Order
appointing the State Appellate Public Defender for the appeal in the above captioned
matter.
This motion is made by and for the reason that the Defendant is indigent and is
unable to afford counsel for an appeal. Stafford Law Office was hired by the Defendant
in May of 20 10 and the Defendant has since become indigent. He has no funds to pay for
an appeal. The Defendant has completed an affidavit of indigency and was also found
indigent and appointed a public defender on a separate matter on 9-13-2010 on case CR20 10-14660-MD.
DATED July;> f ,2011.

5-~.,...)---

~TAFFO~
MOTION -1
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CERTIFICATE OF SERVICE

oIl

day of July, 2011, I served a true and
I HEREBY CERTIFY that on the
correct copy of the document described below on the party listed below, by mailing with
the correct postage thereon, or by causing the same to be hand-delivered.
DOCUMENT: MOTION FOR APPOINTMENT OF STATE APPELLATE
PUBLIC DEFENDER

PARTIES SERVED:

Bannock County Prosecutor
Courthouse Box
Pocatello, ID
Molly J. Huskey
Idaho State Appellate Public Defender
3647 N. Lakeharbor Ln.
Boise, ID 83703

( ) Hand Delivery
(x) Mailing

~rd

MOTION -2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
THOMAS DAVID MOFFAT,
Defendant-Appellant,

)
)
)
)
)
)
)
)
)
)

Supreme Court No.
CLERK'S CERTIFICATE
OF
APPEAL

------------------------)
Appealed from: Sixth JUdiCiallDistrict, Bannock County
Honorable Judge Robert C. Naftz presiding
Bannock County Case No: CR-2010-11934-FE
Order of Judgment Appealed from: Order Denying the Defendant's Motion to
Dismiss for Violation of Double Jeopardy entered on March 18' ,2011.
Attorney for Appellant: Jeromy W. Stafford, Attorney, Motion to Appoint State
Appellate Public Defender Pending.
Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Thomas David Moffat
Appealed against: State of Idaho
Notice of Appeal filed: July 21, 2011
Notice of Cross-Appeal filed: No
Appellate fee paid:

No~

exempt - Waiver Pending

Request for additional records filed: No

138

Request for additional reporter's transcript flied: No
Name of Reporter: Stephanie Davis
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: Less than 100

DALE HAT ,
Clerk of the District Court

Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICI
OF THE STATE OF IDAHO, IN ANUIJFUit 1£'
THOMAS DAVID MOFFAT,
Appellant/Defendant,
vs.
STATE OF IDAHO,
Respondent/Plaintiff,

)
)
)
)
)
)

Case No.

DISTRICT
OF BANNOCK

CR-2010-11934-FE

ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER
AND WITHDRAWING STAFFORD LAW
OFFICE FOR APPEAL

The above named defendant appeared before this Court for sentencing on June 27th, 2011.
The defendant has requested the aid of counsel in pursing a direct appeal from the Judgment
of Conviction and Order and Denial of his Motion to Dismiss for Violation of Double Jeopardy.
The Defendant has completed an affidavit of indigency and was also found indigent and
appointed a public defender on a separate matter on 9-13-2010 in Bannock County case CR-201O14660-MD.
The Court being satisfied that said defendant is a needy person entitled to the services of the
State Appellate Public Defender for purposes of appeal pursuant to Idaho Code §§ 19-852 and 19-854
and the services of the State Appellate Public Defender are available pursuant to Idaho Code § 19863A;
IT IS HEREBY ORDERED, in accordance with Idaho Code § 19-870, that the State
Appellate Public Defender is appointed to represent the Defendant on appeal.
IT IS FURTHER ORDERED that attorney Jeromy W. Stafford, Stafford Law Office is
hereby withdrawn as counsel for the Defendant for purposes of appeal.

DATED this

~'I

day of July, 2011.

~c.~
District Judge

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER -1
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CERTIFIlfTE OF SERVICE
I HEREBY CERTIFY that on this
day of July 2011, I served a true and correct copy of
the attached ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER AND
WITHDRA WING STAFFORD LAW OFFICE FOR APPEAL by placing a copy in the United States
mail, with the correct postage thereon, or by hand delivery to the following parties:
Molly J. Huskey, Appellate Public Defender
3647 N. Lakeharbor Ln.
Boise, ID 83703
Bannock County Prosecutor
Courthouse Box
Pocatello, Idaho 83201
Court Reporter, Stephanie Davis
624 East Center, Room 220
Pocatello, ID 83201
LA WRENCE W ADSEN
State of Idaho Attorney General
Appellate Division
PO Box 83720
Boise, ID 83720-1000
SUPREME COURT/COURT OF APPEALS
P.O. Box 83720
Boise, ID 83720-0101
Jeromy W. Stafford, Stafford Law Office
1075 S. Utah Ave., Suite 177
Idaho Falls, ID 83402
Clerk of the Court

Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH roJ5IeIAL'nfSTRICT
OF THE STATE OF IDAHO, IN AND FOR THE
TY O~ BANNOCK
. 21 1"1 5: 37

CfflE

THOMAS DAVID MOFFAT,
Appellant/Defendant,
vs.
STATE OF IDAHO,
Respondent/Plaintiff,

)
)
)
)
)
)
)
)

Case No.
ORDER ALLOWING DEFENDANT
TO PROCCED WITH HIS APPEAL
IN FORMA PAUPERIS

The above named defendant has filed a motion to allow him to proceed In Forma Pauperis
for his appeal.
THE COURT FINDS That the Defendant is indigent as he has completed an affidavit of
indigency and was also found indigent and appointed a public defender on a separate matter on 9-132010 in Bannock County case CR-2010-14660-MD.
IT IS HEREBY ORDERED, that pursuant to Idaho Code sections 19-852(a)(1) and (b)(2)
and Idaho Criminal Rule 33 (a)(3), the Defendant is HEREBY allowed to proceed In Forma
Pauperis for purposes of his appeal in this matter

IT IS FURTHER ORDERED that the Defendant is exempt from paying the filing fee for
appeal, estimated fee for preparation of the record, and the estimated transcript fee in this matter.

DATED this

'd..'I

day of July, 2011.

~c.~
District Judge

ORDER ALLOWING DEFENDANT TO PROCEED WITH APPEAL IN FORMA PAUPERIS-l
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CERTIF~ TE OF SERVICE
I HEREB Y CERTIFY that on this
day of July 2011, I served a true and correct copy of
the attached ORDER ALLOWING DEFENDANT TO PROCEED WITH APPEAL IN FORMA
PAUPERIS by placing a copy in the United States mail, with the correct postage thereon, or by hand
delivery to the following parties:

Molly J. Huskey, Appellate Public Defender
364 7 N. Lakeharbor Ln.
Boise, ID 83703
Bannock County Prosecutor
Courthouse Box
Pocatello, ID 83201
kourt Reporter, Stephanie Davis
/ 624 East Center, Room 220
Pocatello, ID 83201
LA WRENCE WADSEN, Attorney General
Appellate Division
PO Box 83720
Boise, ID 83720-1000
SUPREME COURT/COURT OF APPEALS
P.O. Box 83720
Boise,ID 83720-0101
Jeromy W. Stafford, Stafford Law Office
1075 S. Utah Ave., Suite 177
Idaho Falls, ID 83402

Clerk of the Court

Deputy Clerk
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STA~ 9~ IDAHO, IN AND FOR THE COUNlY OF BANNOCK
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STATE OF IDAHO,
Plaintiff-Respondent,
VS.

- - - -- -

THOMAS DAVID MOFFAT,
Defendant-Appellant,

)
)
)
)

Supreme Court No.

3t1 0 ;)h

--)

)
)
)
)
)

CLERK'S CERTIACATE
OF
APPEAL

------------------------)
Appealed from: Sixth judicial District, Bannock County
Honorable Judge Robert C. Naftz presiding
Bannock County case No: CR-2010-11934-FE
Order of Judgment Appealed from: Order Denying the Defendant's Motion to
Dismiss for Violation of Double Jeopardy entered on March 18 ,2011.
Attorney for Appellant: Jeromy W. Stafford, Attorney, Motion to Appoint State
Appellate Public Defender Pending.
Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Thomas David Moffat
Appealed against: State of Idaho
Notice of Appeal filed: July 21, 2011
Notice of Cross-Appeal filed: No
Appellate fee paid:

No~

exempt - Waiver Pending

Request for additional records filed: No

14K; - I 2011
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Request for additional reporter's transcript filed: No
Name of Reporter: Stephanie Davis
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: Less than 100

DALE HAli ,
Clerk of the District Court
-,-- ----
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NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on 9/12/2011 I lodged a transcript including the
following proceedings: (3/10/2011) for the above-referenced
appeal with the Sixth Judicial District, District Court Clerk of the County indicated:

(XX) BANNOCK

(

) POWER

(

) ONEIDA

(

) BEAR LAKE

(

) FRANKLIN

(

) CARIBOU

via:
(

) Hand-Delivery

(

) U.S. Mail

(XX) Electronic Copy to ISC/COAi AG; SAPO
(Signature of Reporter)
S. DAVIS
(Typed name of Reporter)

9/12/2011
(Date)

cc:
Diane Cano, dianec@bannockcounty.us
ISC/COA- kloertscher@idcourts.net
ISC/COA- klehrman@idcourts.net
IAGO - patricia.miller@ag.idaho.gov
SAPO - transcripts@sapd.id.us

This message and attached files or documents are inten1460nly for the use of the person or entity addressed

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plai ntiff-Respondent,
vs.
THOMAS DAVID MOFFAT,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

Supreme Court No. 39026-2011
CLERK'S CERTIFICATE

------------------------)
I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
I do further certify that there were no exhibits marked for identification or
admitted into evidence during the course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court at Pocatello, Idaho, this _ _ day

(Seal)

,-lOl1.

DALE HATCH,
.
Clerk of the District Cotlrt,
Bannock County, Id¢1O Su~eme Court
~.( "\;"""~""~'T/~"~AA\'n,,( t

\'

1/

t
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Deputy? Clerk~~~'~..~.~,_
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147

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
THOMAS DAVID MOFFAT,

Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Supreme Court No. 39026-2011

CERTIFICATE OF EXHIBITS

------------------------)
If DALE HATCH, the duly elected, qualified and acting Clerk of the District
Court of the Sixth Judicial District of the State of Idaho, in and for the County of
Bannock, do hereby certify that there were no exhibits marked for identification
and introduced into evidence at trial. The following exhibit will be treated as a
exhibit in the above and foregoing cause, to wit:
1.

Presentence Report filed 6-9-11.

2.

Domestic Assault Battery Evaluation dated 11-8-10.

3.

Transcript of Preliminary Hearing held 10-25-10, filed 4-22-11.

4.

Mental Health Report from Health & Welfare dated 5-25-11.

5.

Idaho Department of Correction Letter dated 6-9-11.

6.

Letter to Judge Naftz from Joy Holm, probation officer 6-14-11.

7.

Letter from A to Z Family Services. Inc. dated 6-21-11.

148

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court, this the _ _,)day of _';;""":""+'-_-'----":=::"'-'1,,"'"

1.

DALE HATCH;C!erk'oft1le District Court

(~Banopck C9unty, Sta~e p~:lpaho

(Seal)

~~\~~~~~
DeputY Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plai ntiff-Respondent,
vs.
THOMAS DAVID MOFFAT,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

Supreme Court No. 39026-2011

CERTIFICATE OF SERVICE

--------------------------)
I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that I
have personally served or mailed, by United States mail, one copy of the
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